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GIBSON, DUNN & CRUTCHER LLP



ALTERNATIVE DISPUTE RESOLUTION IN GOVERNMENT CONTRACTING



I.



ADR in the Federal Setting •



The Administrative Dispute Resolution Act of 1996 ("ADRA")1 reflects Congress' commitment to Alternative Dispute Resolution ("ADR"), eliminating many of the old barriers that inhibited the development of ADR use by federal agencies and those they regulate and with whom they contract.2



•



The ADRA requires the President to designate an agency or interagency committee to facilitate and encourage the use of ADR. Such agency must not only facilitate and encourage the use of ADR, but also develop procedures to obtain the services of neutrals on an expedited basis.3 To that end, in May of 1998 President Clinton established the Interagency Alternative Dispute Resolution Working Group.4 A.



Policies & Benefits of Alternative Dispute Resolution



•



Congress intended the ADRA to extend the use of ADR methods from private industry and the judicial system to government agency use in order to enjoy the benefits of greater efficiency, lower costs, more informal procedures, and better continuing relationships with consensual solutions.



•



The Act requires every federal agency to adopt a policy on the use of ADR, designate a senior official as the agency's ADR specialist, provide training on ADR methods, and review all contracts and agreements for possible implementation of ADR methods.5



1 5 U.S.C. §§ 571-584 (2002). 2 Before the 1996 revision, federal agencies could not agree under any circumstances to binding arbitration. They reserved in all cases the right to"opt out," usually expressed in terms of a right of review and disavowal by the "head of the agency." This restriction was was removed by the 1996 legislation, though the circumstances in which binding arbitration is permitted remain circumscribed. 3 5 U.S.C. § 573(c). 4 See Report of the National Performance Review, Creating a Government that Works Better & Costs Less (Sept. 7, 1993). See also Exec. Order No. 12988, 61 Fed. Reg. 4729 (1996) (requiring federal agencies and litigation counsel to consider use of ADR in all appropriate cases); Memorandum from President William J. Clinton to Heads of Executive Departments and Agencies, Designation of Interagency Committees to Facilitate and Encourage Agency Use of Alternate Means of Dispute Resolution and Negotiated Rulemaking (May 1, 1998) (establishing the Interagency Alternative Dispute Resolution Working Group to facilitate, encourage, and provide coordination for agencies in the area of ADR). 5 Id. § 3; Pub. L. No. 104-320, § 4(a), 110 Stat. 3871 (codified as amended at 5 U.S.C. §§ 571-584 (1996)).
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B.



Commitment to ADR Use in Government Contracting



•



The Federal Acquisitions Regulation ("FAR") encourages federal agencies to "use ADR procedures to the maximum extent practicable."6 Several federal agencies have adopted ADR policy statements and ADR pledges echoing the statutory and regulatory commitments to ADR.



•



The Department of Defense, for example, actively supports use of ADR techniques.7 o DoD Directive 5145.5 "establishes a framework for encouraging the expanded use of ADR within the Department of Defense" by instructing each defense agency to establish and implement its own ADR policies and programs.8 o According to the DoD Directive, it is Department of Defense policy that "[a]ll DoD Components shall use ADR techniques as an alternative to litigation or formal administrative proceedings whenever appropriate. Every dispute, regardless of subject matter, is a potential candidate for ADR."9 o Further, "[e]ach DoD Component shall review its existing approaches to dispute resolution, and, where feasible, foster increased use of ADR techniques. Components shall identify and eliminate unnecessary barriers to the use of ADR."10



•



The ADRA amended the Contract Disputes Act of 1978 ("CDA")11 to require that contracting officers and contractors provide a written explanation, citing one or more of



6 FAR § 33.204. 7 Department of Defense Directive 5145.5, Alternative Dispute Resolution, §§ 2.1, 4.1 (April 22, 1996) [hereinafter "DoD Directive]; Air Force Policy Directive 51-12, Alternative Dispute Resolution, §§ 4.1, 4.3.5 (April 1, 1999). See also Memorandum from F. Whitten Peters, Acting Secretary of the Air Force, to ALMAJCOM-FOA, DRUs and Distribution C, Implementation of the Administrative Dispute Resolution Act of 1996 (April 28, 1998) [hereinafter Peters]. Peters' policy letter notes the success of the Air Force ADR program, and declares an intention to remain "fully committed to fostering the use of ADR" and "expand[ing] its use to new areas." The letter dictates that "[e]very conflict and issue in controversy, regardless of the subject matter, is a potential candidate for ADR. It is Air Force policy to employ the use of ADR to the maximum extent practicable and appropriate." Peters at 1. 8 DoD Directive §§ 1, 2.1, 4.1. 9 Id. § 4.2 (emphasis added). 10 Id. § 4.3. Each of the Military Departments maintains its own ADR program. That of the Air Force is especially well developed. The Air Force has published reports on the results of its ADR efforts. See Air Force Alternative Dispute Resolution Program, ADR Results and Reports, http://www.adr.af.mil/afadr/results.htm. See also Air Force Alternative Dispute Resolution Program, AF ADR Achievements, http://www.adr.af.mil. 11 41 U.S.C. §§ 601-613 (2002).
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the conditions contained in the ADRA, whenever they decline a request for ADR.12 However, an agency’s decision to use or not to use ADR is not subject to judicial review.13 C. •



Basis of Authority for ADR Use in Government Contracting



ADRA of 1996 o The ADRA of 1996 grants federal agencies the general authority to use ADR for the resolution of an issue in controversy that relates to an administrative program, if all parties agree.14 o ADR in government contracting is voluntary and supplements, rather than limits, other available agency dispute resolution techniques.15 o While an agency's decision to use or not to use ADR is within its discretion and not subject to judicial review, the ADRA does provide that an agreement to arbitrate is enforceable pursuant to the Federal Arbitration Act.16 Accordingly, once parties draft and sign an agreement to arbitrate, they will be compelled by a court, if necessary, to submit the dispute to arbitration. The procedures for enforcing an agreement to arbitrate are contained in the Federal Arbitration Act.17 D.



Elements of an ADR Proceeding in Government Contracting



•



use of an "alternative means of dispute resolution," defined as "any procedure that is used to resolve issues in controversy, including, but not limited to, conciliation, facilitation, mediation, factfinding, minitrials, arbitration, and use of ombuds, or any combination thereof";18



•



resolution of an "issue in controversy," defined as "an issue which is material to a decision concerning an administrative program of an agency, and with which there is



12 41 U.S.C. § 605(e). The conditions are set forth at 5 U.S.C. § 572(b), and include such considerations as the need for a decision having precedential value, the presence of significant issues of government policy, and the effect on individuals who are not parties to the ADR. 13 5 U.S.C. § 581(b). 14 5 U.S.C. § 572(a). 15 5 U.S.C. § 572(c). 16 5 U.S.C. § 576, 9 U.S.C. §§ 1-16 (2002). 17 See 9 U.S.C. § 4. 18 5 U.S.C. § 571(3).



Materials Prepared for AICPA Conference On Litigation November 1, 2002



3



disagreement (A) between an agency and persons who would be substantially affected by the decision; or (B) between persons who would be substantially affected by the decision";19 •



appointment of a neutral20;



•



specification of participating parties21; and



•



agreement by all parties to use ADR.22 1.



Appointment of a Neutral



•



Every ADR proceeding covered under the ADRA will involve the participation of a neutral who "functions specifically to aid the parties in resolving the controversy."23



•



Agencies are required to ensure that parties be "entitled to participate in the selection of an arbitrator."24 The ADRA provides little guidance, however, as to the qualification of neutrals. It requires only that a neutral: o be a permanent or temporary officer or employee of the federal government or o any other individual who is acceptable to the parties;25 and



19 5 U.S.C. § 571(8). "Person" includes an individual, partnership, corporation, association, or public or private organization other than an agency. 5 U.S.C. §§ 551(2), 571(11). 20 5 U.S.C. § 571(6). 21 Id. 22 5 U.S.C. § 572(a). 23 5 U.S.C. § 571(9). 24 5 U.S.C. § 577(a). 25 While the ADRA statute appears to confer the legal authority to use private sector neutrals for all purposes, the DoD and the Military Departments have not agreed to the use of a "neutral" other than as appointed by the ASCBA for binding arbitration. See, e.g., Air Force ADR Program Office, The Air Force Alternative Dispute Resolution Program Design: Nomination for the Office of Federal Procurement Policy ADR Award (June 2001), http://www.adr.af.mil/awards/OFFP/part1.htm ("In contract claims, the Air Force and its contractors use the full range of ADR forums and techniques . . . . The only limitation is the use of binding arbitration with a neutral from the private sector. This has not been at all limiting, given the ASBCA’s willingness to serve as 'arbitrators' in streamlined, cooperatively designed and tailored binding forums (called 'summary trials')") (footnotes omitted).
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o have no official, financial, or personal conflict of interest with respect to the issues in controversy, unless fully disclosed in writing to all parties and all parties agree that the neutral may serve.26 •



An agency may use the services of one or more employees of other agencies to serve as neutrals, and may enter into an interagency agreement to provide for the reimbursement of the full or partial cost of those services.27



•



Though agency officials are generally prohibited by law from entering into personal service contracts, the ADRA authorizes agencies to enter into contracts for the services of neutrals. The parties must agree on compensation for the neutral that is "fair and reasonable to the Government."28



•



The ADRA permits the securing of neutral services without "full and open competition,"29 which is otherwise the norm in government contracting.30 E.



Legal Limitations on ADR Use in Government Contracting 1.



Restrictions on Subject Matter of Disputes



•



Though the ADRA grants broad authority for the voluntary use of ADR, it limits the extent to which parties may agree ex ante to submit any and all disputes to ADR. The ADRA requires that an agency consider not using ADR in certain types of cases, providing a list of enumerated factors to be used as guidance in the determination of the suitability of ADR to a particular subject matter. In the case of arbitration, there is an additional limitation as to the scope of parties' consent to use arbitration (see below).



•



The ADRA does not prohibit the use of ADR where any or all of the following factors are present. Nevertheless, the government must evaluate every case in light of these factors. A federal agency must consider not using ADR if: 1)



a decision by an adjudicating body is needed for precedential value



26 5 U.S.C. § 573(a). 27 5 U.S.C. § 573(d). See also Air Force ADR Program Office, Fitting the 'Form to the Fuss:' Choosing Appropriate ADR Techniques, in Air Force Alternative Dispute Resolution Reference Book, http://www.adr.af.mil/acquisition/choosing.html. ("DoD personnel are not currently authorized to use a binding ADR proceeding that does not involve the ASBCA."). 28 5 U.S.C. § 573(e). 29 48 C.F.R. § 6.302-3(a)(2)(iii), (b)(3)(ii). 30 See 10 U.S.C. § 2304(c), 41 U.S.C. § 253(c).
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2)



significant questions of government policy are present in the case



3)



maintaining established policies or avoiding variations in decisions is of special importance



4)



the dispute significantly affects persons or organizations who are not parties to the ADR



5)



a full public record is important



6)



the agency has a significant jurisdictional need to maintain control of the matter or to alter the ADR outcome31 o Note that, as mentioned earlier, when contracting officers and contractors decline a request for ADR, the CDA requires them to cite one or more of these items as justification for the denial.32



2. •



Additional Requirements for Arbitration



The ADRA authorizes the voluntary use of both binding and non-binding arbitration, but imposes additional hurdles for binding arbitration out of concern for the constitutionality of granting governmental decisionmaking power to a private individual (see below). To use either form of arbitration, the following conditions must be met in addition to the general requirements for all ADR discussed above: 1)



The decision to arbitrate must be voluntary. The ADRA specifies that arbitration may be used "whenever all parties consent," and "[a]n agency may not require any person to consent to arbitration as a condition of entering into a contract or obtaining a benefit."33



2)



An officer or employee of an agency offering to use arbitration must have authority to enter into a settlement concerning the matter or be specifically authorized to consent to the use of arbitration.34



3)



Arbitration must be limited either by the specific issues to be addressed or by a range of possible award outcomes.35



4)



An agreement that sets forth the specific issues to be addressed must be in writing.36



31 5 U.S.C. § 572(b). 32 41 U.S.C. § 605(e). 33 5 U.S.C. § 575(a)(2), (3). 34 5 U.S.C. § 575(b). 35 5 U.S.C. § 575(a)(1).
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5) •



Each such written agreement must specify a maximum award to be issued and may specify other conditions limiting the range of possible outcomes.37



An arbitration award may be vacated by application of a party to a "court in and for the district" where the award was made if: o the award was procured by corruption, fraud, or undue means; o there was evident partiality or corruption in the arbitrator; o the arbitrator was guilty of misconduct in refusing to postpone the hearing or in refusing to hear pertinent and material evidence, or any other misbehavior by which the rights of any party may have been prejudiced; or o the arbitrator exceeded his power, or so imperfectly executed it that a mutual, final, and definite award upon the subject matter submitted was not made.38



•



Furthermore, parties must be especially cognizant of the fact that nonparties have the right to contest the validity of an arbitration award if they are adversely affected or aggrieved by the award. Aggrieved nonparties can challenge an award if the use of arbitration or the award is "clearly inconsistent" with any of the ADRA's stated factors – the same factors found in section 572(b) and used to determine the suitability of ADR in a given situation.39 3.



•



Additional Requirements for Binding Arbitration



The earliest version of the ADRA promoted binding arbitration, but concerns over the constitutional implications of allocating decisionmaking power to a private arbitrator caused legislators to reconsider that position.40 Congress reached a compromise by



[Footnote continued from previous page] 36 5 U.S.C. § 575(a)(2). 37 Id. 38 9 U.S.C. § 10(a). 39 The ADRA provides that any person adversely affected or aggrieved by an arbitration award may bring an action for judicial review of the award pursuant to sections 9 through 13 of the Federal Arbitration Act [hereafter, "FAA"]. 9 U.S.C. §§ 1-16. Any nonparty who is "adversely affected or aggrieved" by an arbitration award issued pursuant to the ADRA may apply to the appropriate United States district court (in the district wherein the arbitration award is made) to vacate the award if the use of arbitration or the award itself is "clearly inconsistent with the factors set forth in section 572 of title 5." 9 U.S.C. § 10(c). 40 For a discussion of the legal and policy arguments raised during the passage of the ADRA of 1990 against providing the federal government with authority to enter into binding arbitration, see generally Cynthia B. Dauber, The Ties That Do Not Bind: Nonbinding Arbitration in Federal Administrative Agencies, 9 ADMIN. L.J. AM. U. 165 (1995) [hereinafter Dauber].
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specifically authorizing the use of binding arbitration, but requiring that certain conditions first be met.



F.



1)



Before an agency may use binding arbitration, it must first promulgate binding arbitration guidelines as to the appropriate use of binding arbitration and as to when an officer or employee of the agency has authority to use binding arbitration. The ADRA requires that, in preparing these guidelines, the head of the agency must consult with the Attorney General and take into account the previously discussed factors used in determining the suitability of ADR.41



2)



An arbitration award does not become final and binding until 30 days after it has been served on all parties. In that time, an agency party may extend the period for an additional 30 days by serving all other parties.42 An award may be vacated in certain circumstances (e.g., fraud, corruption, or clear inconsistency with the ADRA's stated factors used in considering the suitability of ADR for a particular issue), and a final and binding arbitration award may be enforced pursuant to the Federal Arbitration Act.43 Additional Concerns



1.



Confidentiality



•



The ADRA establishes narrow confidentiality protections for communications made to or generated by a neutral, while at the same time allowing parties to agree to alternative confidential procedures for disclosures by a neutral.44



•



The ADRA does not, however, provide any new confidentiality protections for communications made between the parties themselves. But the ADRA does not prevent parties from using other methods of protecting settlement discussions between them such as seeking a protective order, entering into an agreement pursuant to Federal Rule of Evidence 408, or entering into a contractual agreement that contains confidentiality terms binding only those parties to the contract.



41 5 U.S.C. § 575(c). Not all agencies have issued such guidelines, and so it is important to find out whether the agency you are contracting with has done so. 42 5 U.S.C. § 580(b), (c). The 1996 amendment deleted language that allowed the agency head, during this 30 day period, to vacate the decision thereby placing "final" decision power in the agency. The decision to terminate an arbitration proceeding or vacate an arbitration award was not subject to judicial review. Dauber, at 172-73; ADRA of 1992, 5 U.S.C. §§ 580(c), (g), 581(b)(2) (1992). 43 5 U.S.C. § 580(c). See 9 U.S.C. §§ 9-13 for the relevant FAA provisions to vacate or enforce an award. 44 5 U.S.C. § 574. The example of an ADR Agreement, attached as Appendix B hereto, improves upon the minimum requirements imposed by the ADRA.
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2.



Injunctive Relief



•



Generally, it is very unlikely that the government will agree to confer authority on a private arbitrator to order it to engage in specific performance. Ordering the government to engage in specific performance could amount to ordering it to restructure a contract or program in some situations.



•



Relatedly, parties should again keep in mind the power of a court to vacate an award upon application of aggrieved nonparties if the award, or the use of arbitration itself, is found to be "clearly inconsistent" with the ADRA stated factors found in section 572(b). Such factors include the whether the controversy involves significant issues of government policy and the effect on individuals who are not parties to the ADR.45



•



Though the ADRA does not specifically prohibit the award of injunctive relief in ADR involving the government, it does require that arbitration agreements set forth a "maximum award."46 This may often be inconsistent with injunctive relief.



•



Though the issue was not squarely before it, the Court of Claims in Tenaska Washington Partners II v. United States47 suggested that specific performance is not available against the United States even where it has agreed to arbitrate. Even more recently, Electric Lightwave v. Richardson48 held that the ADRA does not waive the sovereign immunity of the United States against claims for specific performance during arbitration. The court noted first that the Tucker Act49 "has long been construed as authorizing only actions for money judgments and not suits for equitable relief against the United States."50 The Tucker Act, the court continued, "does not waive sovereign immunity for specific performance of a government contract; rather it is 'well-established ... that the federal courts do not have power to order specific performance by the United States of its alleged contractual obligations."51 3.



•



Allowability of ADR (And ADR Expert & Consultant) Costs



The ASBCA and the Court of Federal Claims will look at the purpose for which costs were incurred to determine their allowability. If they were incurred to help further



45 5 U.S.C. § 572(b). 46 5 U.S.C. § 575(a)(2). 47 34 Fed. Cl. 434, 443-44 (Fed. Cl. 1995). 48 106 F. Supp. 2d 1063 (D. Or. 1999). 49 28 U.S.C. §§ 1346, 1491. 50 Richardson, 106 F. Supp. 2d at 1065 (quoting North Side Lumber Co. v. Block, 753 F.2d 1482 (9th Cir. 1985)). 51 Id. (quoting Doe v. Civiletti, 635 F.2d 88, 89 (2d Cir. 1980)).
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negotiations, the costs are allowable. If, however, the costs were incurred in connection with a present or future CDA claim, the costs are unallowable. •



The cost principle governing the allowability of claim costs, FAR 31.205-47(f)(1), states that "[c]osts not covered elsewhere in this subsection are unallowable if incurred in connection with [d]efense against Federal Government claims or appeals or the prosecution of claims or appeals against the Federal Government (see 33.201)." All costs in connection with a claim against the Government, therefore, are expressly unallowable.52



•



Whether costs are unallowable because they are in connection with an ADR proceeding involving Government hinges on the purpose for which the costs were incurred.53 If costs are incurred in order to negotiate and settle a contract dispute with the contracting officer, the costs are allowable as normal contract administration costs.54 As the Federal Court of Claims stated in Plano Builders, "in applying FAR 31.205-47(f), the crucial issue is not the timing of the consulting work but rather the function for which the consulting work was performed."55



•



Recent cases have confirmed that the actual time when the costs are incurred is immaterial to the question of allowability.56 Conversely, the mere fact that the costs



52 See Qualex Int'l, ASBCA 41962, 93-1 BCA ¶ 25517 ("[C]osts incurred in prosecution of claims or appeals against the Government which are expressly unallowable under FAR 31.205-47(f)(1)."). 53 Appeal of Bill Strong Ent., Inc., 96-2 BCA P 28,428 (1996) ("If a contractor incurred the cost for the genuine purpose of materially furthering the negotiation process, such cost should normally be a contract administration cost allowable under [FAR 31.205-47(f)(1)], even if negotiation eventually fails and a CDA claim is later submitted . . . On the other hand, if a contractor's underlying purpose for incurring a cost is to promote the prosecution of a CDA claim against the Government, then such cost is unallowable under [FAR 31.20547(f)(1)]."). 54 See Bill Strong Ent., 49 F.3d at 1550 ("If a contractor incurred the cost for the genuine purpose of materially furthering the negotiation process, such cost should normally be a contract administration cost allowable under FAR 31.205-33, even if negotiation eventually fails and a CDA claim is later submitted. On the other hand, if a contractor's underlying purpose for incurring a cost is to promote the prosecution of a CDA claim against the Government, then such cost is unallowable under [the FAR]."). 55 See Plano Builders Corp. v. United States, 40 Fed. Cl. 635, 639 (1998). 56 In Plano Builders, supra. at 639 incurred prior to filing a CDA claim were determined to be unallowable because they were incurred for the purpose of preparing the claim: "Herein, plaintiff did not present the results of Excell's work to the contracting officer or otherwise use those results in negotiations with the government prior to submitting its 1990 claims. . . Because the sole pertinent function served by Excell's consulting services with respect to the 1990 claims was to form the basis for and to support the filing of those claims, Excell's work reasonably must be classified as associated with or related to the prosecution of those claims." Id.
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were incurred after a certified claim was filed does make costs incurred per se unallowable.57 II.



ADR at the State Level (California, Delaware, Pennsylvania) A.



California 1.



•



Submission of Pending Litigation to Arbitration or Mediation



Under certain circumstances, parties to a pending litigation may stipulate, a plaintiff may elect, or a California court may mandate judicial arbitration or mediation.58 The fact that a party to the action is a public agency or public entity is of no import.59 Arbitration in these circumstances will not apply if the civil action includes a request for equitable relief unless that request is frivolous.60 2.



Public Contract Code Generally



•



California's Public Contract Code is intended: (a) to place all public contract law in one code to make it clearer and easier to find; (b) to be efficient; (c) to encourage competition and aid public officials in efficient administration. To that end, the California public contract law for similar work performed for similar agencies "should be uniform."61



•



California's Public Contract Code provides that a public entity has "full authority to compromise or otherwise settle any claim relating to a contract at any time."62 a)



•



Contracts Entered Into Pursuant to the State Contract Act



Disputes arising under contracts made pursuant to the State Contract Act63 must be resolved by arbitration.64 The most significant rules provide that:



57 The ASBCA has held that the contractor's in-house legal costs were allowable even where incurred after a valid CDA claim had been filed, because the costs directly related to settlement negotiations with the Contracting Officer.See Propellex Corporation, ASBCA No. 50203, 2001 ASBCA LEXIS 195 (Dec. 27, 2001) ("Costs of preparing a claim incurred before and even after its submission, with the genuine objective of furthering negotiations with the contracting officer, are allowable under either FAR 31.205-30(d) or 31.205-47(f)."). 58 Cal. Code Civ. Proc. § 1141.11-12, 1775.3(a) (2001). 59 Cal. Code Civ. Proc. § 1141.27, 1775.3(b). 60 Cal. Code Civ. Proc. § 1141.13. The same limitation does not exist for mediation. Cal. Code Civ. Proc. § 1775.3(a). 61 Cal. Pub. Contract Code § 100-02 (2001). 62 Cal. Pub. Contract Code § 9201. 63 Cal. Pub. Contract Code §§ 10100-10285.5 (2001). The State Contract Act does not cover contracts for the purchase of supplies or materials; for work done directly by a public utility company pursuant to order of a
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o Unless the parties otherwise agree, the arbitration decision shall be decided under the law of California.65 o Unless the parties otherwise agree, the arbitration decision shall be in writing and contain the basis for the decision, findings of fact, and conclusions of law.66 o The claimant must "pursue diligently and exhaust" the required administrative procedures set forth under the contract; a failure to do so is a bar to arbitration until there has been compliance. If more than 240 days have passed since acceptance of the work by the contracting department, 67 the claimant is entitled to arbitration even though the procedures have not concluded.68 o the claimant must initiate arbitration within 90 days of being served the final written decision by the contracting department on the claim, except if the claim is founded on any cost audit, latent defect, warranty, or guarantee under the contract.69 o No decision by a department is conclusive on any issue in the arbitration.70 o A party to the contract may join any supplier, subcontractor, design professional, surety, or other person who has agreed if the joinder is necessary to prevent a substantial risk of the party being subjected to inconsistent obligations or decisions.71 [Footnote continued from previous page] public authority; or for emergency work or remedial measures "necessary to immediately avert, alleviate, repair, or mitigate destruction of property caused by the accidental or unplanned release of toxic substances and are necessary to protect the health, safety, and welfare of the general public." Cal. Pub. Contract Code § 1010110103.5. It covers contracts with the Departments of General Services, Water Resources, Boating and Waterways, Corrections, and Transportation. Cal. Pub. Code §10106. 64 Cal. Pub. Contract Code § 10240. 65 Cal. Pub. Contract Code § 10240.8. 66 Id. 67 The departments covered under this section are (a) the Department of Water Resources as to any project under the jurisdiction of that department, (b) the Department of General Services as to any project under the jurisdiction of that department, (c) the Department of Boating and Waterways as to any project under the jurisdiction of that department, (d) the Department of Corrections with respect to any project under its jurisdiction, and (e) the Department of Transportation as to all other projects. Cal. Pub. Code §10106. 68 Cal. Pub. Contract Code § 10240.2. 69 Cal. Pub. Contract Code § 10240.1. 70 Cal. Pub. Contract Code § 10240.4. 71 Cal. Pub. Contract Code § 10240.9.
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o The arbitration award is subject to judicial review.72 b) •



Public Works Contracts



Public works contracts73 may include, at the time of bidding and of award, a provision for arbitration of any claim.74 B.



Delaware



•



The Uniform Arbitration Act governs arbitration in Delaware.75 It provides that a written agreement to submit to arbitration any controversy existing at or arising after the effective date of the agreement is valid, enforceable, and irrevocable.76



•



Delaware specifically allows government contracts to include a provision that "any matter in dispute arising under the said contract shall be submitted to arbitration in accordance" with the Act.77 Labor contracts with public employers are excepted if negotiated by, or if any labor organization or collective bargaining representative represents the employees concerned.78



•



The Chancery Court of the State has jurisdiction to enforce the agreement and to enter judgment on an award.79



•



Delaware's Uniform Arbitration Act provides several procedures and rules surrounding arbitration (some of which the parties may opt out of, such as for the appointment of arbitrators). The Act provides, for example, the right to representation by an attorney,80



72 Cal. Pub. Contract Code § 10240.12. 73 "Public works contract" is defined as a contract not awarded pursuant to the State Contract Act, and awarded "through competitive bids or otherwise by the state, any of its political subdivisions or public agencies for the erection, construction, alteration, repair, or improvement of any kind upon real property." Cal. Pub. Contract Code §22200(a) (2002). 74 Cal. Pub. Contract Code § 22201 (2002). 75 10 Del. C. § 5701-5725 (2001). 76 10 Del. C. § 5701. 77 10 Del. C. § 5723. 78 10 Del. C. §5725. 79 Id. 80 10 Del. C. § 5707.
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rules for compelling the attendance of witnesses and the production of documents,81 and grounds for vacating an award.82 C.



Pennsylvania



•



Pennsylvania's Uniform Arbitration Act83 requires that parties expressly provide for arbitration pursuant to the Act or any other similar statute. In the absence of such an express statement, the agreement to arbitrate will be covered under common law rules of arbitration unless the government is a party. If the government is a party, Pennsylvania's Uniform Arbitration Act will still govern the arbitration unless the parties provide for arbitration pursuant to some other specified statutory provision.84



•



In cases where the government submits a controversy to arbitration or a political subdivision submits a controversy with an employee or employee representative, a court must modify or correct an award if the award is "contrary to law and is such that had it been a verdict of a jury the court would have entered a different judgment or a judgment notwithstanding the verdict."85



•



In all other respects, the Act will apply to a government contract to the same extent as if the government unit were a private person.86



20145796_1_a.doc



81 10 Del. C. § 5708. 82 10 Del. C. § 5714. 83 42 Pa.C.S. §§ 7301-7320 (2002). 84 42 Pa.C.S. §§ 7301, 7302(c). The common law rules of arbitration are based on Pennsylvania's Uniform Arbitration Act, but exclude several provisions. 42 Pa.C.S. §§ 7341-7342 (2002). 85 42 Pa.C.S. § 7302(d). 86 42 Pa.C.S. §§ 7302(c).
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GIBSON, DUNN & CRUTCHER LLP



APPENDIX A: PROCEDURES PRIOR TO FORMAL DISPUTE: COST CLAIM



This memorandum concerns a Government challenge to the allowability of certain compensation costs paid over a number of years by Contractor Corporation ("Contractor"). By letter, the Defense Corporate Executive ("DCE") has stated a position that the certain costs are not allowable. The DCE requested that Contractor adjust its overhead allocations accordingly for all open overhead years. Contractor disagrees. What are the proper procedures to challenge the DCE's position and what are the opportunities for alternative dispute resolution to settle this matter outside of the formal appeal process? SUMMARY Ordinarily, if the dispute is to be prepared for formal review, Contractor must follow the procedures set forth by the Contract Disputes Act ("CDA"), as incorporated in the Federal Acquisition Regulations ("FAR"). These procedures require that the Contractor (1) have a formal claim; (2) present a written claim to the Contracting Officer ("CO"); (3) obtain a final decision from the CO; and (4) select an appropriate forum to have the CO's decision reviewed. Negotiations between the DCE and Contractor to settle this dispute may continue throughout these steps and the parties are free to use alternative dispute resolution ("ADR") procedures. As described below, however, the parties may use ADR procedures to assist in resolution of the disagreement short of where it has become a formal "dispute" of a "claim" under the CDA. DISCUSSION The Contract Disputes Act of 1978, as amended (41 U.S.C. §§ 601-613) ("CDA"), establishes the procedures and requirements for asserting and resolving claims arising under a contract with the federal government. The CDA is supplemented by FAR Part 33, incorporating the clause found at FAR 52.233 in most contracts. I.



A Dispute Must Exist Prior To Claim



A DCE's decision to disallow certain claimed overhead costs does not, by itself, trigger Contractor's right to appeal the decision to either the Federal Court of Claims or to the Armed Services Board of Contract Appeals ("ASBCA"). Rather, it is merely the first step in the process. The formalities of this process must be observed with care.
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Before a contractor can make a claim to the contracting officer, a dispute must exist between the contractor and the contracting officer.1 Such evidence of a disagreement has been found when the contracting officer has informed the contractor that he would not grant an equitable adjustment or formally rejected a contractor's price proposal.2 Clearly, the DCE's written decision, after Contractor had presented its position that the overhead costs in question were allowable, provides adequate evidence that a disagreement exists. II.



The Contractor Must Present Its Claim To The Government



Because a disagreement currently exists, Contractor may submit a claim to the DCE requesting a final contracting officer's decision.3 According to the CDA, a contractor claim must "be in writing and shall be submitted to the contracting officer for a decision."4 The FAR adds the requirement that the claim request a final decision from the contracting officer and stipulate "the payment of money in a sum certain, the adjustment or interpretation of contract terms, or other relief arising under or relating to the contract."5 Courts and boards have required claims to contain sufficient detail to permit the contracting officer to give a meaningful, reasoned consideration to the claim.6 For example, the ASBCA has dismissed an appeal if the underlying claim did not contain a "sum certain" or detailed cost information if that information is available at the time the claim is filed.7 To the extent possible, therefore, Contractor's claim should contain detailed information regarding the disallowed costs matched to the actual contracts affected by the DCE's decision. It might be possible to satisfy this requirement in the present situation, however, by identifying the amount of the proposed overhead claim that is affected by the threatened disallowance, and describing the allocation of that overhead to contracts for the affected period.



1 See e.g., DEL Mfg. Co., ASBCA No. 43801, 93-1 BCA ¶ 25,394 (holding that even if a contract submitted a claim, it was invalid where previous communications indicated that the contracting officer was not adverse to granting an adjustment). 2 See Cubic Corp. v. United States, 20 Cl. Ct. 610 (1990); Rice King, ASBCA No. 43352, 92-2 BCA ¶ 24,805. 3 Contractors have six (6) years to bring a claim for a decision after accrual of a claim. See FAR 33.206. 4 See 41 U.S.C. § 605(a). The claim should be submitted to the DCE because he is the cognizant contracting officer responsible for determining the final indirect cost rates for Contractor, a multidivisional corporation with a corporate administrative contracting officer. See FAR 42.705-1(a)(1). 5 FAR 52.233-1 Disputes. 6 See Tecom, Inc. v. United States, 732 F.2d 935 (Fed. Cir. 1984). 7 See Liberty Painting Co., ASBCA No. 39562, 91-1 BCA ¶ 23,561 (no claim found where the contractor filed a claim for extra compensation but did not estimate the amount of the claim); Holk Dev., Inc., ASBCA No. 40579, 90-3 BCA ¶ 20,086 (no claim found where the contractor submitted general cost information in support that was not connected to the contract in question).
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Contractors must also provide a certification when submitting any claim exceeding $100,000.8 Certification of a claim requires: §



The certification statement substantially in the following form: “I certify that the claim is made in good faith; that the supporting data are accurate and complete to the best of my knowledge and belief; that the amount requested accurately reflects the contract adjustment for which the contractor believes the Government is liable; and that I am duly authorized to certify the claim on behalf of the contractor.”



§



The certification be executed by any person duly authorized to bind the contractor with respect to the claim.



The requirement that a contractor submit a detailed claim does not prevent Contractor from submitting a claim for indirect costs that have not yet been submitted or paid by the Government. In Holmes & Narver, Inc.,9 the Administrative Contracting Officer issued a written decision rejecting portions of the contractor's 1994 incurred cost submission. The contractor submitted a claim requesting the contracting officer issue a final decision for not just the cost proposal already submitted, but for fiscal years through the life of the contract (FY2002) because "it would be more efficient to resolve this rental cost issue all at once, rather than through piecemeal annual litigation." The Board agreed with the contractor, holding that "there is no support for the Government's proposition that a contractor must incur the disputed costs and then wait until each fiscal year's is audited and final indirect cost rates are established, before seeking a CO decision that the disputed costs are allowable and may properly be included in the contractor's indirect cost pools."10 Contractor, therefore, can submit a claim challenging the DCE's decision disallowing the overhead costs that are applicable across several fiscal years and into the future. Contractor can also bring a smaller claim as a "test case," which would focus upon only one contract and a "sum certain" of the disallowed costs in a single year. Here, Contractor would submit a detailed claim, specifying only the amount disallowed on a single contract. In Loral Infrared Imaging Systems, Inc.,11 the ACO disallowed certain overhead costs related to the purchase by Loral of a division of Honeywell. To resolve the issue – which related to several contracts – the parties agreed that the contractor would submit a single voucher for payment under a single contract for $2,087. After the voucher was disallowed, the contractor submitted its claim without a certification. The Government argued that the Board lacked jurisdiction



8 FAR 33.207 (a). The aggregate amount of both increased and decreased costs must be used in determining when the dollar thresholds requiring certification are met. See FAR 33.207 (d). 9 ASBCA No. 51430, 99-1 BCA ¶ 30,131. 10 The Board cited an earlier decision that held that "it would be unreasonable not to allow for the single resolution of a dispute in a final decision on an issue which controls the allowability of an item that will surface... throughout the life of the contract." Metric Const. Co. v. United States, 1 Ct. Cl. 383, 395 (1983). 11 ASBCA No. 44832, 94-1 BCA ¶ 26,518.
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because the claim was required to be certified even though the actual amount in controversy was only $2,087 because it was a "test case" and "the matter has application beyond the amount at issue in the appeal." The ASBCA refused to consider the "precedential" effects of its decision, rather stating that the controversy before it was the actual amount claimed by the contractor, $2,087. If Contractor can convince the DCE to select a single contract as a "test case," its claim can focus on an exact amount due and avoid any confusion in the appeal stage. III.



After The Claim Has Been Submitted, The Contracting Officer Must Issue A Final Decision.



The contracting officer must issue a final decision within 60 days from receipt of a "monetary" claim or notify the contractor of the time within which a decision will be issued.12 While the statute does not contain any definite time limits for final decisions for non-monetary claims, the FAR requires that a final decision must be made in a "reasonable" time. If the decision is not issued within a reasonable time or within the 60 day limit, as applicable, the claim is "deemed denied."13 The case law indicates that if a contractor brings a claim against the disallowance of overhead costs that apply to several contracts or fiscal years, the contracting officer's decision is due only within a "reasonable time," since the claim is more akin to a contract interpretation dispute.14 On the other hand, if a claim is submitted on a test case, a sum certain is at issue and, therefore, the contracting officer's decision is due in 60 days. FAR 33.211 requires that the contracting officer furnish the final decision by certified mail, return receipt requested and include the following elements: §



Description of the claim or dispute;



§



Reference to the pertinent contract terms;



§



Statement of the factual areas of agreement and disagreement;



12 For claims of $100,000 or less, the CO must issue a final decision within 60 days. For claims in excess of $100,000 the CO has 60 days to either (1) issue a final decision within 60 days, or (2) notify the contractor of the time within which a decision will be issued. 41 U.S.C. § 605 (c) (1). The contractor has the right to petition the relevant Board of Contract Appeals to require the CO to issue a decision with a specified period of time. See 41 U.S.C. § 605 (c)(4). 13 See Martin Marietta Corp., ASBCA No. 38920, 90-1 BCA ¶ 22,418. Any failure of the contracting officer to issue a decision within the required time periods will be deemed a decision by the contracting officer denying the claim and will authorize the contractor to file an appeal or suit on the claim. FAR 33.211 (g). 14 See Holmes & Narver, Inc., 99-1 BCA ¶ 30,131 (in a dispute over indirect overhead costs across several fiscal years, holding that "even though a certified monetary claim is not involved here" the decision must be rendered in a reasonable time).
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IV.



§



Statement of the contracting officer’s decision, with supporting rationale; and



§



A Statement setting forth the contractor's appeal rights.



Contractor Must Elect An Avenue Of Appeal



Following an adverse final decision by the contracting officer, the contractor has two forums for appeal, the Agency Board of Contract Appeals, or the Court of Federal Claims. In order to seek review to the Board of Contract Appeals, the Contractor must appeal within ninety (90) days of the receipt of the CO's decision.15 Appeal to the Court of Federal Claims must be made within one (1) year from receipt of the final decision.16 Many contractors choose the Board of Contract Appeals because it's rules are more flexible and discovery rules less onerous, resulting in lower legal fees. In addition, the Boards often have less cases, providing for a quicker appeal. The decision of either the Board or the Court of Claims are appealable to the Federal Circuit. A.



Practice before the ASBCA allows the use of a Test Case method to determining overhead costs applicable to several contracts



In order to avoid forcing the contractor and the government plead and prove the facts for each any every contract affected by a final decision, parties often use a "test case" approach when deciding overhead claims that apply across several contracts. The rules of the ASBCA require contractors to identify a contract number under which the appeal is taken and the amount in dispute. Accordingly the ASBCA will issue decisions only upon the contract disputes before it and identified in the appeal itself. For example, in Boeing North American,17 the contracting officer disallowed several million dollars in legal overhead costs from the contractor's corporate overhead submission. The contractor then submitted a certified claim for $161.91, comprised of the legal costs allocable to a "test case" contract identified by the parties. Following the contracting officer's final decision, the contractor appealed that decision to the ASBCA. The Board noted that "the parties agree that this appeal is a 'test case' for determining treatment of the Citron legal costs for purposes of all of the Rockwell's contracts during the relevant time period. We decide this appeal, however, based upon the clauses and the FAR cost principles incorporated [into the 'test case' contract], which may vary from those in other Rockwell contracts, whose terms and conditions are not in the record." Several other appeals have followed this same 'test case' format.18



15 See 41 U.S.C. 606. 16 See id at § 603. 17 ASBCA No. 49994, 00-2 BCA ¶ 30,970. 18 See Unisys Corp., ASBCA No. 41135, 94-2 BCA ¶ 26,894 (taking a single contract as a test case even though several contracts were effected by the CAS violations); Brunswick Corp., ASBCA No. 26691, 83-2 BCA ¶16,794.
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When the principles underlying the ultimate disposition of a claim are the same for all contracts, the Government and the contractor should agree on a specific contract and amount to be used in an appeal. Absent an explicit agreement with the government, Contractor must avoid assuming the ASBCA will adopt a test case approach unilaterally. If the contracting officer's final decision applies to the overhead submission generally – therefore applying to all affected contracts – Contractor may have to bring an appeal for each contract affected by the final decision to avoid timeliness concerns.19 Without an agreement with the Government that the test case will apply to all contracts, unappealed contracts may be closed forever to review if the final decision is not appealed within a year. B.



Alternative Dispute Option Is Available



The FAR specifies that the government attempts to resolve all contractual issues by mutual agreement at the contracting officer level. In pursuit of this policy, agencies are encouraged to use ADR procedures to the maximum extent practicable.20 As used in the FAR, "Alternative dispute resolution (ADR)" means any type of procedure or combination of procedures voluntarily used to resolve issues in controversy. These procedures may include, but are not limited to, conciliation, facilitation, mediation, fact-finding, minitrials, arbitration, and use of ombudsmen. ADR procedures may be used at any time that the contracting officer has authority to resolve the issue in controversy. If a claim has been submitted by the contractor, ADR procedures may be applied to all or a portion of the claim. When ADR procedures are used subsequent to the issuance of a contracting officer’s final decision, their use does not alter any of the time limitations or procedural requirements for filing an appeal of the contracting officer’s final decision and does not constitute a reconsideration of the final decision. See FAR 33.214 (c). After submission of the appeal to the ASBCA, the contracting officer still retains the authority to settle any dispute using ADR.21 The ASBCA Rules specify that it promotes the use of ADR, citing the CDA which states the boards of contract appeals "shall provide to the fullest extent practicable informal, expeditious and inexpensive resolution of disputes."22 If the parties submit a joint request to the Board for ADR, the presiding ASBCA judge will facilitate the selection of ADR methods, which include the use of a settlement judge with or without outcome



19 The CDA provides that a "contracting officer's decision on the claim shall be final and conclusive and not subject to review by any forum, tribunal, or Government agency, unless an appeal or suit is timely commenced." 41 U.S.C. § 605(b). 20 See FAR 33.204. 21 If the contractor has submitted the appeal to the Court of Federal Claims, a settlement must also include the approval of the Attorney General, who is charged with litigating the dispute in that forum. 22 41 U.S.C. § 607.
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determination, a non-binding minitrial, or summary trial with a binding decision.23 In our experience, different ASBCA judges have different preferred ADR methods that vary widely. Regardless of the stage in the dispute process, ADR remains a viable and ever-present option to resolving the allowability of the overhead costs. Within certain limits, ADR proceedings can be used by a Contracting Officer to assist in resolving disagreements before they reach the stage of a formal "claim" that becomes an appealable CDA "dispute." The Contracting Officer and Contractor can agree to jointly request the ASBCA to appoint an active or retired judge to act as a "neutral" to assist in the resolution of such a disagreement, in a non-binding mediation proceeding. [Note: An example of an ADR Agreement for such a pre-Dispute mediation follows as Appendix A.] There are various limitations, however, on the ability of the parties to employ binding ADR methods on predispute claims. While the contracting officer can use various ADR methods to settle a dispute prior to his final decision, the contracting officer cannot relieve himself of the duty to make a personal and independent decision on contract disputes.24



23 See ARMED SERVICES BOARD OF CONTRACT APPEALS RULES, Notice Regarding Alternative Methods of Dispute Resolution. 24 Dames & Moore, IBCA 1308-10-79, 81-2 BCA ¶ 15,418.
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GIBSON, DUNN & CRUTCHER LLP



APPENDIX B: SAMPLE ADR AGREEMENT (ASBCA) – Pre CDA "Dispute"



[email protected]



March 18, 2002 Direct Dial (213) 229-7924 Defense Contract Management Agency DCMA Van Nuys 6230 Van Nuys Boulevard Van Nuys, CA 91401-2713 Re:



ADR Agreement Concerning FY 1998 Overhead Claims of Contractor Corporation



Dear Owen: This letter is to confirm our agreement with respect to the conduct of an Alternative Dispute Resolution (“ADR”) between Contractor Corporation (“Contractor” or the “Company”) and the Defense Contract Management Agency (“DCMA” or “Government”) with respect to disputes concerning the allowability of certain overhead costs incurred by Contractor during FY 1998. This agreement shall be deemed to be effective upon the date it is accepted by the ASBCA Judge whose services the parties have agreed as further set forth below (the “Effective Date”). 1.



Assistance of ASBCA Judge Sought. Both parties desire to resolve these disputes through the use of ADR and seek to enlist the assistance of a settlement judge appointed by the Armed Services Board of Contract Appeals (“Board”) without the necessity of a certified, formal claim and prior to the issuance of a contracting officer’s final decision. The parties will jointly request the Board to appoint a settlement judge and have agreed to a letter in the form to which this proposed ADR Agreement is attached to be used for that purpose.



2.



Selection of Judge. Neither party contemplates objection to the ASBCA’s selection of a judge to be designated for the ADR. In the event either party has a
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good-faith basis for such an objection, however, it will be brought to the attention of the other party, together with the reasons therefore, and the parties will jointly request the ASBCA to consider appointment of a different judge. In the event the ADR proceeding does not result in settlement of the issues in dispute, and an appeal is filed with the Board, the judge will not participate further in the appeal. 3.



Statement of Issues. The following issues are to be addressed in the ADR. In each case, costs associated with these issues have been included by Contractor in its 1998 overhead claim. The descriptions below are intended to be introductory and informational, for the Board, and not binding upon either party: a. [Issue 1 Description]. [Summary statement of Contractor position – sufficient to inform ASBCA “neutral” of subject matter – not detailed, not advocacy] – followed by – [Summy statement of Government position, same ground rules] The issue description should identify the key legal and accounting issues, and include references to controlling statutes, regulations, FAR clauses, Cost Accounting Standards or FAR Cost Principles, etc. b. [Issue 2 Description]. c. [Issue 3 Description]. d. [Additional Issue Descriptions as Needed].



4.



Purpose of ADR Proceeding. The parties mutually intend to use the ADR process to seek to resolve amicably and without resort to the “disputes” process the present disagreements regarding each of the above cost issues and each will have authorized representatives present at the ADR hearing for such purpose. The parties have agreed to ask the ASBCA to provide an active judge to preside over this ADR proceeding in order to facilitate negotiations and secure resolution of the issues. In the event that the parties fail to reach a negotiated settlement, the ADR proceeding will not prejudice in any way the right of either party to bring a formal claim under the Contract Disputes Act pursuant to FAR 33.201.



5.



No Written Findings. The parties do not expect that there will be written findings prepared by the judge.



6.



Time and Place of Hearing. The parties propose to conduct a mediation hearing in or around Los Angeles, CA, on a date convenient to the appointed ASBCA judge and mutually acceptable to the parties. The parties forecast a minimum of two days for such hearing and propose to reserve a third day, if needed. For the convenience of the judge, the parties recommend that the first day of the mediation hearing be a Tuesday and that the proceeding proceed through to Thursday of the chosen week. The parties propose to conduct the mediation proceeding on each day from 8:00 a.m. to 5:00 p.m., subject to the instructions of the judge.
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7.



Recommended Location of Hearing. The mediation hearing would be held at the facilities of the Ninth Circuit Court of Appeals in Pasadena, California, if acceptable to the ASBCA judge, and if suitable space is available on the selected dates.



8.



Informal Proceedings; No Record. The proceedings will be informal and shall not be transcribed, and no official record of the proceedings will be maintained.



9.



Witnesses and Testimony. Contractor expects to present one or more Company officers or employees, as witnesses, and DCMA may present Government personnel as witnesses. Each party will have three hours to make a presentation. Subject to the instructions of the ASBCA judge, the parties intend to adopt an informal or “presentation approach” of testimony by such witnesses. They will not be examined by attorneys according to the rules of trial procedure or rules of evidence; instead, their presentations will be more “conversational” and more along the lines of how businessmen make presentations to other businessmen, rather than testimony presented as advocacy in a court of law. Witnesses may use charts or other demonstrative exhibits. In order to avoid surprise and facilitate a common understanding of the issues, the parties agrees to exchange the presentation materials (e.g., Powerpoint presentations, Excel spreadsheets, or other demonstrative materials) five calendar (5) days prior to the mediation, and each party shall provide a copy of the material they so exchange to the ASBCA judge at that time. After the conclusion of the presentation by the witness for the party for whom he or she appears, the opposing party (through counsel or other representative present) may have a reasonable opportunity to question the witness, provided the questions must be limited to the subject matter of the witness’ presentation. The judge shall have the right at all times to question each witness, and may recall any witness during the proceeding for additional questions. Any objections as to evidence or testimony shall be presented to the mediation judge at the hearing for resolution, or otherwise shall be resolved through such procedures as the judge may impose upon the parties.



10.



Third Party Witnesses. Neither party may call a third party or expert witness at the mediation, excepting that each party may call representatives of the expert accounting resource that each has consulted in the administration of the [Contractor program that produced the costs], i.e., in the case of Contractor, a representative from the accounting firm of [state name], and in the case of Government, one or more representatives of the Defense Contract Audit Agency. Either party may offer testimony on "expert" subjects through its own employees, in the case of Contractor, or its own personnel, in the case of the Government. Objections, if any, as to the qualifications of the person offering such opinion, or the foundation for the testimony, shall be made during the mediation and resolved by the judge in such fashion as he or she deems appropriate.



11.



Documents. The parties have agreed to jointly prepare a set of documents that will be relevant to the mediation of all issues. The following procedure has been agreed to: Within ten (10) calendar days of the Effective Date, Contractor shall furnish all documents to DCMA that it believes will be its exhibits for the mediation in respect to the issues. These shall be in tabbed binders and numbered sequentially,
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with an index. Within five (5) calendar days thereafter, DCMA will provide additional documents to supplement the binders, in the same format. Within five (5) calendar days of receipt of the DCMA supplement, the parties shall meet and confer and attempt to resolve any questions or objections as to the documents. They shall agree on a set of documents to be jointly presented to the mediation judge without objection and shall arrange to provide a set of same in the same binder format as they employ. Should there be other documents to which either party has objection, the party proposing such documents may submit them in a separate binder to the mediation judge (providing a copy of same to the opposing party). The objecting party shall present its objections in the pre-hearing briefs. The mediation judge will resolve all objections before or at the mediation, in such manner as the judge sees fit. Both parties may supplement the documentary record, provided that the last day for submission of supplementary documents shall be no later than ten (10) calendar days prior to the mediation and each party shall provide a copy of any such supplementary documents concurrently to the ASBCA judge. 12.



Pre-Hearing Conference. At such time as instructed by the mediation judge, the parties and the judge will confer by telephone conference to review such issues as may concern the judge in respect to the substance and conduct of the hearing, for example: state of document exchange; objection to documents; identification of witnesses; format of witness presentation; third party testimony (if any); evidentiary issues (if any); facts in dispute (if any); legal issues of concern to judge.



13.



Pre-Hearing Briefs. The parties shall submit pre-hearing briefs on each of the issues, with copies provided to the mediation judge, according to the schedule below, and with the page limits indicated. The briefs shall be prepared on 8-1/2 x 11 paper, double spaced for main body text, using 12 pt or larger font. The page limits do not apply to exhibits provided in support of the briefs. Initial Briefs



Due 45 Calendar Days Prior to Hearing



Reply Briefs



Due 15 Calendar Days Before Hearing



Page Limits:



Initial Briefs: Issue 1 Issue 2 Issues 3, 4 (combined)



50 pages 25 pages 25 pages



Reply Briefs: Issue 1 Issue 2 Issues 3, 4 (combined) 14.



20 pages 10 pages 10 pages



Schedule. The hearing will be set at a date convenient to the mediation judge. The parties mutually desire expeditious handling of this matter and are hopeful that the date of June 18, 2002, would be convenient for the ASBCA judge.
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15.



Calendar. Upon execution of this Agreement, and its acceptance by the ASBCA and the appointment of a mediation judge, Parties will agree upon a calendar (subject to the oversight and control of the judge) of the events and obligations contemplated by the above articles. A form of Calendar, based on an Effective Date of March 25, 2002 and a hearing date of June 18, 2002, is attached hereto as Exhibit A.



16.



Confidentiality of Communications for Purposes of Settlement. The parties agree that all communications, whether oral, written or communicated by electronic means, which arise out of or relate to the ADR process that is the subject of this agreement shall be held in confidence and not disclosed to third parties, with the exception of the mediation judge, unless both parties agree in writing to waive the confidentiality of any particular matter or communication. Communications to be held in confidence include, but are not limited to, any communications made during any mediation hearings, negotiations or other discussion between the parties or between a party and the mediation judge, including any statements made and testimony given, outlines, summaries or presentation materials. None of the foregoing materials (collectively, the "ADR Communications") shall be admissible in any subsequent proceeding. The mediation judge shall be bound to the same level of confidentiality as the parties with respect to all ADR Communications made known to him, which shall also apply to any notes or writings prepared by the mediation judge and to any communications made by him during the hearings, unless both parties agree in writing to waive the confidentiality of any particular matter or communication. The parties further agree not to subpoena or otherwise require the mediation judge to testify or to produce records, notes or work product in any further proceedings in this matter, as otherwise may arise between the parties or under the Freedom of Information Act. Further, upon the conclusion of the ADR, the mediation judge will either return or destroy all ADR Communications provided to him by the parties. Pursuant to FAR 33.214(e), the confidentiality of the ADR proceeding shall be protected consistent with the requirements 5 U.S.C. § 574. Nothing in the foregoing shall be deemed to render "private" or "confidential" any document, information or evidence that was created or was in existence prior to the ADR proceeding and which is employed or is communicated or used during the ADR proceeding or the mediation. "ADR Communications" do not include any information that becomes generally available to the public other than as a result of a disclosure, directly or indirectly, by the recipient, in breach of this agreement..



17.



Company Proprietary Information. In the event that Contractor submits information to the ADR that it considers Company Proprietary, such as "highly confidential" financial information, Contractor may designate such information by affixing it with a legend identifying its character, and asserting that such information is exempt from disclosure under the Freedom of Information Act, 5 U.S.C. § 552, and/or subject to protection under the Trade Secrets Act, 18 U.S.C. §§ 1831-1839 or 18 U.S.C. §§ 1905.



17. Fees and expenses. Each party will bear its own fees and expenses, including but not limited to attorney and agent fees and compensation for witnesses, incurred in connection with the preparation for and conduct of the ADR proceeding. Notwithstanding the foregoing, the Materials Prepared for AICPA Conference On Litigation November 1, 2002
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allowability of any contractor costs incurred in connection with the preparation for and conduct of the ADR proceeding will determined by the applicable Federal Acquisitions Regulations and decisions thereunder. 18. Right to Withdraw. Either party reserves the right to withdraw from this agreement and from the ADR proceeding contemplated hereby if the other party is acting in “bad faith” and the withdrawing party communicates its decision to the other party and to the mediation judge not less than seven (7) days before the effective date of the withdrawal. If the foregoing accurately presents our agreement, please sign in the space provided below and provide an executed copy of the original to me. We look forward to this procedure and are hopeful that it will assist both parties in securing a fair resolution of these disagreements. Very truly yours,



__________________________ Robert S. Metzger Counsel for CONTRACTOR CORPORATION AGREED:



__________________________



__________________________



DCMA – Van Nuys Counsel for United States



Defense Corporate Executive
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