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Doctor of Legal Sciences and Professor, State Theory and Law Department Odessa National Law Academy



Recently, the expression “juvenile justice” has been appearing more and more frequently in newspaper articles and the Internet. While some media reports positively discuss the idea, other media raise concerns that juvenile justice may infringe on parental rights, traditions and even moral and religious values. So, what is Juvenile Justice really about? First of all let’s define the terminology: juvenile justice is a phrase with two words, both of which have a Latin origin, as is common practice in legal terminology. “Justice” is a community of the state bodies and agencies that execute lawfulness and fairness. “Juvenile” means young or youthful. In its simplest form, “juvenile justice”



IN THE ISSUE l Action Plan on the Implementation of Criminal Justice Reform for Minors l Listening to the Voices of Youth l Custody in the Forest 



is the judicial system and proceedings that are effective in dealing with juvenile court cases. To develop the basic definition a bit more than the basic Latin meaning and legal terminology, juvenile justice is considered essential by most developed countries throughout the world today and generally is considered to be a system of state agencies and civil society institutions that execute: Justice towards children who commit offences; Prevention of juvenile offences; Prevention of offences against children.



• • •



Justice systems – whether for adults or youth – aim at correcting the behavior of a person who has committed a crime and at preventing any subsequent crimes. This is not only for the good of the person who commits the crime, but for the good of society, in terms of promoting protection of society through the prevention of further crimes. Unlike the regular criminal justice system, however, juvenile justice also serves an educational role. The key reason for this is the age of the person who has committed the crime: a juvenile delinquent is considered to be someone who can be rehabilitated and in fact, because of his/her age, should be given a second chance to adapt to life within society. Juvenile justice also bears in mind the fact that, in the majority of cases, the law is violated by those who have encountered more difficulties in life than others. We  know that statistically more youth than the general population have
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in their history child abandonment, orphancy, parental neglect, homelessness, and abuse. That is why juvenile justice must go beyond the traditional justice system for true solutions that hit the root of the issues and cooperate with social services, families, schools and other community organizations that care for children. If  juvenile justice is nothing more than a system of justice for minors who have committed a crime, what is there in juvenile justice that causes such controversy? Let’s answer that question by looking at the top ten concerns raised most commonly in Ukrainian media. This issue will deal with Myth #1:



This Myth says that juvenile justice runs counter to parental rights and ignores the very important role of parents in their children’s lives. In fact, current required and recommended international juvenile justice standards and the various juvenile justice systems from around the world assert the role of the family and parents: such standards agree that a child needs to remain in a family atmosphere of happiness, love and understanding in order to ensure a full and balanced development of personality. The UN Guidelines on juvenile delinquency prevention(1990) state that most powerful way to keep youth from committing offences is to keep the family together and raise children in a stable and secure family. If a child has already committed an offence, juvenile justice standards encourage the central role of parents by providing a variety of routes of cooperation with parents. According to the UN Minimum rules on juvenile justice, for example:



• •



Parents are the first to be informed of their child’s detention; Pre-trial family supervision is considered to be the very first prevention measure; Parents or guardians have the right to be present during the court hearing.
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•



•



Myth 1: The Anti-Parent Myth



•



The rights and responsibilities of parents in the sphere of juvenile justice are stated as well in the Recommendation Act of the European Council Ministers Committee addressed to participating nations (including Ukraine). “European Rules concerning Juvenile Delinquents that are subject to Sanctions or Measures” (2008) include the following parent-centric and pro-family rules:



• •



Involvement of parents in legal procedures and sanctions or measures implementation, except in cases when this is in contradiction to the best interests of the child (an exception may be a situation where parents were the ones who had induced the child into criminal or antisocial activity); Application of community sanctions or measures towards the child shall respect to the fullest extent possible existing relationships with their families; Youth correction and detention facilities must be situated in locations convenient for visiting and supporting the connection of youth with family; Employees of youth correction and detention facilities must support youth in their desire to return to their families.



A vivid example of encouraging parental involvement in juvenile justice can be seen in New Zealand. In this country, all cases concerning juvenile delinquency fall under the jurisdiction of youth courts, but most cases (with the exception of serious violent offences) are referred to family conferences by the court itself. These family conferences decide whether or not the young offender should become subject to criminal court proceedings, and if not, suggest the best way to resolve the case giving priority to alternative non-punitive measures. In addition to the offender, the victim and their family members, other relevant people to the case such as a teacher or social worker, may also participate. The young person and his family must present a plan of corrections and consistently stick to this plan.



Ukraine Juvenile Justice Reform Project



3



EVENTS: NATIONAL FOCUS Action Plan for the Implementation of Criminal Justice for Minors With UJJRP support, an outline of the Action Plan for the Implementation of Criminal Justice for Minors has been developed by the State Working Group on Criminal Justice for Minors Reform. The Action Plan will define Ukraine’s unique approach for dealing with minors in conflict with the law by defining the key principles which will underpin reforms to be made. The Action Plan will also assess the current situation on Criminal Justice for Minors in Ukraine at each stage of the justice continuum, in relation to those principles identified in order to define an informed policy approach and best develop new programs, approaches and services for youth in conflict with the law. Drafting of the Action Plan began in the fall of 2010 and it is expected that the Action Plan should be completed by the end of 2011. A number of activities have been to help inform the drafting process. One of the main activities of late 2010 was an introduction to the Canadian youth justice system in the form of a working visit to Canada that included 10 members of the Working Group on Criminal Justice for Minors. In 2011, the Working Group will continue to look at international experience to determine what could be adapted to the Ukrainian context and they will review the draft recommendations in view of restorative justice, gender equality and the level of youth participation in reforms.



Public Consultation Round Table on the Concept for the Development of Criminal Justice for Minors Reform On  November  08,  2010, a public consultation on criminal justice for minors reform was organized by the Ministry of Justice of Ukraine and supported by UJJRP.  The focus of the consultations was to review and hear feedback from community organizations on the draft Concept on Criminal Justice Reform for Minors.



The round table brought together 40 representatives of civil society organizations, members of the judiciary, public servants, and representatives of the clergy to discuss issue saffecting minors in conflict with the law as well as possible solutions to decrease the level of criminality among youth. Discussions focused on



Public Consultation Round Table/ Kyiv, November 2010



the practical aspects of working with such minors, including protection of rights of minors during judicial proceedings, alternative approaches to address youth criminality, rehabilitation and reintegration of youth who have been convicted of crimes and the involvement of parents and local community at all stages of work with young offenders. “When minors come into conflict with the law, it is a problem not only for that youth and his or her family, but for the community at large. We know, for example, that youth greatly influence each other’s behavior and such negative behavior can be interpreted as cool and replicated by other youth. When youth break the law, it is often within their own communities so community members can be negatively impacted. For this reason, we think the wider community has an interest in this issue and should be involved in thinking about ways to address youth crime and this is why we have civil society, parent committees, state and clergy around the table today” said Tawnia Sanford Ammar, Canadian Field Advisor of the Ukraine Juvenile Justice Reform Project.
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Voices of Youth Over the Fall  2010, UJJRP  has been conducting a Youth Profiling Study in partnership with the State Department of Ukraine for Enforcement of Sentences, in order to develop an improved understanding of youth in Ukraine who are in conflict with the law and specifically those young people currently serving custodial sentences. In  addition to gaining a better understanding of the facts related to the cases of such youth, the study uniquely focused on trying to garner the youths’ individual perspectives concerning how they arrived in their current situation and retrospectively, their thoughts on the causes and potential preventive measures that might have worked in their particular case. To  capture this information, the study interviewed 100 young persons who are currently incarcerated in youth colonies in Ukraine. This figure represents slightly less than 10% of the entire population of youth in custody facilities (colonies) across Ukraine. In  order to ensure good representation nationally, interviews were conducted in 4  different custody facilities: Kovelska, Prylutska, Perevalska and Melitopolska correctional facilities for youth.



females and allowed the study to include female respondents as well. The staff of correctional facilities carried out the interviews in cooperation with a UJJRP consultant. In order to ensure consistency of the interview results, the DES staff (two staff from each youth colony) attended a preparatory two-day training on a specialized interviewing technique, strength-based interviewing, which is used to bring out a person’s strengths, assets and resources. This interview technique is used by many agencies and professionals, such as probation officers, which are tasked with helping people correct negative behavior. It is thought that highlighting such positive elements is an important technique in defining solutions, especially in situations that are typically quite negative, in order to balance the negative aspects of the interview. The interviews are now being analyzed and will be used by both the UJJRP  team and other stakeholders to help identify programming options. The results will be compiled in a report that will be available in June 2011 on the project web-site or upon request.



Strength Based Approaches…. 



Strength Based Interviewing Techniques Workshop / Kyiv, August 2010



actually increase the responsibility and accountability of youth and their families by holding them accountable for the solution. It calls staff to move youth from passive recipients of programming to that of active participants. Source: The Centre for Strengths-Based Strategies



The last was selected not only as it is located in one of the UJJRP’s pilot regions, but also because it houses
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EVENTS: REGIONAL FOCUS



MELITOPOL PILOT:  Improving Services for Youth in Conflict with the Law Locally Over the past year, the UJJRP has worked with stakeholders in Melitopol to develop a plan for the improvement of delivery of juvenile services and several activities were undertaken to achieve that goal, including: September: Community Justice Consultations in Melitopol. The two day consultation sessions gathered representatives from key agencies who deal with youth in conflict with the law on a daily basis, such as social workers, police, prosecutors and judges, along with other members of the community, such as parents, teachers, clergy and youth themselves, to identify issues, resources and priorities for improving services for young offenders. Through open communication and cooperation processes, local youth justice stakeholders proposed and discussed potential solutions towards improving the services at the local level for youth in conflict with the law.



Canadian Youth Justice System to consider what practices, approaches or programs might be applicable to the Melitopol context. The study visit took the delegates to Ottawa and North Bay (the Province of Ontario), and to Gatineau (the Province of Quebec). Participants met with representatives of the police, prosecution, specialised treatment courts for youth, probation services, programmes on diversion and alternatives to custody, as well as custody facilities and reintegration and after-care services for young offenders. “Exchanging views and learning best practices on reeducation, assistance and rehabilitation of youth in conflict with the law is crucial for gaining common understanding among representatives of different youth justice agencies on how justice system for youth can be improved in Ukraine” said Judge Fomin, Head of the Melitopol City District Court and also leading



Community Youth Justice Consultations / Melitopol, September 2010



October: Study Visit on Youth Justice Issues. Twelve representatives of key agencies who deal with youth at risk and youth justice issues, including a representative of the Ministry of Justice of Ukraine, took part in a study visit to Canada to explore key elements of the



Melitopol Stakeholders taking part in the Wilderness Therapeutic Program at Project DARE / North Bay, Canada, October 2010
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Project DARE: is a streugth-based program that begins with the certain belief that every young person (and their family) is capable of achieving more than they believe possible. The real-life challenges of wilderness expeditions, and the group dynamics of communal living provide young people with teachable moments wherein each young person’s areas of growth are revealed and they are given the opportunity to practice new skills. By doing challenging physical exercises in combination with therapeutic treatment, nature and adventure, young people get an opportunity to put their distorted world view in perspective and help take a new measure of themself. The placement term varies from 1 to 6 months, referral is usually done by a probation officer, based on their professional assessment that Project DARE’s unique blend of adventure/wilderness programming, unconventional classroom experience, individual, 



family and group counseling, and highly structured, intensive and individualized program design is the best placement option for that young person. The program keeps records on the young person’s progress and reports back to a probation officer on the following measures to be applied to young person. A similar program applying the same approach also exists for youth at risk (called R.E.A.C.H). Local social services or parents themselves can refer young adolescents to that program, in cases where they face similar difficulties (substance abuse, family conflict, defiance toward adults/authority, trouble with the law, truancy or poor performance at school, negative peer relationships) and when less intensive interventions have not been effective. For more information, visit http://www.wendigolake.com/probaton/ lnav-projectdare.html



Melitopol’s Pilot Coordination Group. “It  is particularly important that the people responsible for certain areas of work with young delinquents together discussed practical examples of this work, including risks and needs assessment of youth, appropriate sentencing options, rehabilitation plans, involvement of local community which are an indispensable part of an improved work with minors who have come in conflict with the law”. The delegation also visited a unique therapeutic program alternative for male youth in Ontario who have been sentenced to open custody: Project D.A.R.E (Development through Adventure, Responsibility and Education). The program specializes in dealing with male adolescents aged 14–17 sentenced to open custody and who usually present more than one of the following problems areas: substance abuse, poor
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Melitopol stakeholders conducting a trust building exercise as part of the Project DARE program / North Bay, Canada, October 2010
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grades/truancy, negative peers relations, defiance towards adults, involvement in unlawful activity, other. It is based on experiential education within a wilderness expedition and adventure and specialised therapeutic treatment. “Through exposing youth to challenging experiences and achievements the program emphasizes the importance of revealing the strength of their personality and teaches them necessary skills and approaches that they could apply later on to overcome different life challenges”, said Svitlana Rulevska, the Head of the Melitopol Educational Colony for Girls. “This was a unique opportunity to learn about such a program, which can be incorporated in the agenda of many educational and correctional institutions in Ukraine” she added. Pilot Project Design. As a result of the above activities, the Melitopol Pilot Coordination Group had compiled a set of documents outlining the needs, priorities, resources, options related to improved services for youth who have come into conflict with the law. Based on this information, a plan for the development of a pilot project was designed to meet the following goals:



•



Develop a dedicated center for the targeted young people which employs individualized approaches for each youth to promote their positive development based on their individual needs and circumstances;



Youth Attendance Centers were introduced in Canada as part of the new Youth Criminal Justice Act that came into effect in 2003. One facet of this new program that makes it particularly interesting is that Youth Attendance Centers were in fact introduced as a sentence as an alternative to custody, meaning that youth convicted of a crime could be sentenced to attend a Youth Attendance Center program rather than be sentenced to custody.



• •



Improve cooperation and flow of information between social agencies, law-enforcement, prosecution, corrections and court as well as quality and information sharing procedures with regard to juvenile cases; Build the capacity of judges, social workers, lawenforcement and corrections officers in using new methods and communication tools.



To  meet these goals, an attendance center program will be created and called the Service for Minors in Conflict with the Law Attendance Center. The Attendance Centre will be established as a subdivision of the Municipal Social Services Center for Families, Minors and Youth in Melitopol. It will act as a specialized unit for youth who have received suspended sentences with a supervision order from the court and a referral from the Criminal Executive Inspection. The Attendance Centre will provide special programs for young offenders based on their risks and needs starting in Spring 2011. Other activities will focus on the development of approaches, tools and programs that will be used by the wider group of stakeholders in Melitopol, including the courts, prosecutions services, police, education and corrections.



This new methodology has been interpreted by different provinces in Canada. In Alberta, for example, Youth Attendance Centers provide a variety of programs to enhance the supervisory aspects of probation, support youth who are currently serving a sentence and for youth that have completed custody sentences and are returning home.
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The Ukraine Juvenile Justice Reform Project is a 5 year project that aims to strengthen the capacity of public institutions, including judiciary and civil society, to develop and deliver an effective juvenile justice system which reduces the level of youth criminality, effectively protects youth and supports their rehabilitation and reintegration into their communities.



• • •



National Policy and Legislation Focus: Development of a national legislative and policy framework for juvenile justice that incorporates international standards related to children’s rights, including principles of restorative justice, and is supported by stakeholders. Judicial Practise Focus: Strengthened capacity of judges and courts to apply new approaches and best practices to support rehabilitation and prevention of future offences while upholding the rights of children and youth in conflict with the law. Community Focus: Strengthened delivery in two pilot locations of juvenile justice programs incorporating international youth justice and restorative justice standards and best practices. The two pilot locations are Melitopol and Ivano-Frankivsk.



Main Project Partners



Ministry of Justice of Ukraine



Supreme Court of Ukraine



The Ukraine Juvenile Justice Reform Project is implemented by Agriteam Canada Consulting Ltd. in cooperation with the Government of Alberta Province, with financial support provided by the Canadian International Development Agency.



The Ukraine Juvenile Justice Reform Project 18, Sofiyivska St., office 9 Kyiv, Ukraine, 01001 Tel./Fax: +38 044 279 2300  Web: www.youthjustice.org.ua E-mail: [email protected] 
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