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THE IMPORT-EXPORT CLAUSE Boris 1. Bittker· Brannon P. Denning·· 1. INTRODUCTION



A companion piece to the Commerce Clause of the Constitution is the less well-known Import-Export Clause: No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or Exports, except what may be absolutely necessary for executing its inspection Laws; and the net Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of the Treasury of the United States; and all such Laws shall be subject to the Revision and Controul of the Congress. l



The Import-Export Clause was the principal remedy proposed by the Philadelphia Convention to remedy the commercial strife that characterized the relations among the states under the Articles of Confederation, as noted by the Supreme Court in 1976: • Sterling Professor of Law Emeritus, Yale University. •• LL.M. Candidate, Yale Law School. Research Associate and Senior Fellow, Yale Law School 1997-98. This article is adapted from material to be published in a forthcoming treatise entitled Bittker on The Regulation of Interstate and Foreign Commerce. 1 U.S. CaNST., art. I, § 10, d. 2. See generally Elliot D. Hinds, Student Paper, State Taxes and the Import-Export Clause, 14 AM. J. TAX POL'y 73 (1997); Andrew Lizotte, Comment, Taxation-State Excise Taxes on Goods to Be Exported Held Unconstitutional, 15 SUFFOLK TRANSNAT'L L.J. 430 (1991). See also Albert S. Abel, The Commerce Clause in the Constitutional Convention and in Contemporary Comment, 25 MINN. L. REv. 432 (1941); Steve Charnovitz, The North American Free Trade Agreement: Green Law or Green Spin?, 26 LAw & POL'y INT'L. BuS. 1, 6-14 (1994); Walter Hellerstein, State Taxation and the Supreme Court: .Toward a More Unified Approach to Constitutional Adjudication?, 75 MICH. L. REv. 1426, 1428-30 (1977).
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One of the major defects of the Articles of Confederation, and a compelling reason for the calling of the Constitutional Convention of 1787, was the fact that the Articles essentially left the individual States free to burden commerce both among themselves and with foreign countries very much as they pleased. Before 1787 it was commonplace for seaboard States with port facilities to derive revenue to defray the costs of state and local governments by imposing taxes on imported goods destined for customers in other States. At the same time, there was no secure source of revenue for the central government. 2



The Constitutional Convention of 1787 adopted the ImportExport Clause a few days after it adopted the Federal Export Clause, which forbids the federal government from imposing taxes or duties on "articles exported from any state."3 The Import-Export Clause has long been overshadowed by the Commerce Clause, but their roles were reversed at the Philadelphia Convention, where commercial strife among the states occupied center stage and evoked the passion and eloquence of the delegates, including the Convention's most memorable metaphors-New Jersey was known as the "[c]ask tapped at both ends" by New York and Philadelphia; North Carolina was the "patient bleeding from both arms" because it was located between Virginia and South Carolina. 4 The proposed remedy for this exploitation of the inland states by the seaboard states was the Import-Export Clause. There were, to be sure, complaints about the lack of effective national commercial leadership, and the Commerce Clause was adopted to cure this deficiency in the Articles of Confederation by authorizing Congress to regulate interstate and foreign commerce. However, Michelin Tire Corp. v. Wages, 423 U.S. 276, 283 (1976). U.S. CONST. art. I, § 9, cl. 5. See Brown v. Maryland, 25 U.S. (12 Wheat.) 419, 445 (1827) (stating that "[tlhere is some diversity in language [between the Import-Export and Federal Export Tax Clauses), but none is perceivable in the act which is prohibited"). • James Madison, Preface to Debates in the Convention of 1787, reprinted in 3 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 539, 542 (Max Farrand ed., rev. ed. 1966). 2



3
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the discussion of this issue was tame ~hen compared with the fire and brimstone that erupted during the debate over the Import-Export Clause. Indeed, the Commerce Clause seemed to evoke even less attention than the Federal Export Clause, which prohibited federal taxes or duties on "articles exported from any state."5 This marked difference of tone in the Philadelphia debates extends to the choice oflanguage in the phrasing of the ImportExport Clause and the. Commerce Clause themselves: the Import-Export Clause is detailed, reflecting its emergence from a spirited debate that aired a diversity of rival proposals for ending the perceived commercial evils, while the Commerce Clause is vague and general, like the terse comments supporting its adoption. On the other hand, the two provisions embody a common failing: neither answered in advance the most troublesome and important question of interpretation. For the Commerce Clause, the question was whether it operated of its own force to restrict state regulations of interstate commerce, even if Congress had not preempted the subject; and for the ImportExport Clause, the unaddressed question was whether it applied to domestic and foreign commerce, or only to the latter. These issues were not settled by the Supreme Court until 1851 and 1868, respectively.6 The Import-Export Clause not only attracted more attention at Philadelphia than the Commerce Clause, but its language responded so explicitly and seemingly so comprehensively7 to the commercial maladies that led up to the Annapolis conclave of 1786, and then to the Philadelphia Convention, that it is not entirely clear what other problems were to be solved



• u.s.



CONST. art. I, § 9, cl. 5. See generally Woodruff v. Parham, 75 U.S. (8 Wall.) 123 (1868) (stating Import-Export Clause is limited to foreign commerce); Cooley v. Board of Wardens, 53 U.S. (12 How.) 299 (1851) (holding that states could not regulate, under Commerce Clause, those subjects that are national or that require single uniform plan of regulation). 7 "Seemingly" comprehensive because at its inception, the Import-Export Clause seemed to cover imports and exports between the states as well as in foreign commerce; only in 1868, when Woodruff v. Parham was decided, was its apparent breadth curtailed to shipments to and from foreign countries. 6
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by the Commerce Clause. To be sure, the Import-Export Clause restricts only the taxing powers of the states, not their regulatory authority; the latter area of potential interstate commercial strife was subjected to centralized congressional control by the Commerce Clause. But the commercial complaints of 1787 were overwhelmingly, if not exclusively, attributed to state taxes, not to other types of state regulation. As for use of the Commerce Clause as a lever enabling Congress to regulate private enterprise as well as to demolish objectionable state regulations, there is little evidence that this extension of federal authority was the focus of the Framers' attention. In a long-forgotten dissent in an early Import-Export Clause case, Justice Nelson offered a plausible explanation of why the Commerce Clause would not do the job that was assigned to the Import-Export Clause. If, as he foresaw, the Commerce Clause was interpreted to allow the states to levy nondiscriminatory taxes on merchandise regardless of its place of origin, southern products like cotton, tobacco and rice might be subjected by the northern states to an ostensibly neutral tax, though in fact the tax would be tantamount to a discriminatory export tax, since the taxing states produced none of the taxed commodity. 8 Indeed, he viewed the Commerce Clause as merely the ineffectual successor to a provision of the Articles of Confederation,9 preserving a provision "which the framers of [the Constitution] had rejected as wholly inadequate for the protection of interstate commerce."lO In Nelson's eyes, the Im-



See Woodruff, 75 U.S. (8 Wall.) at 145 (Nelson, J., dissenting). The provision to which Justice Nelson referred, Article IV of the Articles of the Confederation, in relevant part, guaranteed that 8



9



the free inhabitants of each of these [sltates . . . shall be entitled to all privileges and immunities of free citizens in the several states; and the people of each [sltate shall have free ingress and regress to and from any other [sltate, and shall enjoy therein all the privileges of trade and commerce, subject to the same duties, impositions, and restrictions as the inhabitants thereof respectively, provided that such restriction shall not extend so far as to prevent the removal of property imported into any [s)tate, to any other state of which the owner is an inhabitant . . . . ART. CONFED., art. IV (U.S. 1781). 10 Woodruff, 75 U.S. (8 Wall.) at 145 (Nelson, J., dissenting).
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port-Export Clause was adopted as "a more complete and thorough security to the enjoyment of the privileges of [interstate] commerce. "11 It is therefore not far-fetched to suggest that as of 1789, the Commerce Clause was a handkerchief thrown over something already covered by a blanket. With the passage of time, of course, the Commerce Clause became vastly more important than the Import-Export Clause (perhaps partly because the latter achieved its goals without much litigation),12 which neither empowers Congress to act (except in waiving the constraints imposed by the Import-Export Clause on the states), nor limits the state's power to impose non-tax regulations on commerce. Even in its own bailiwick-taxes on imports and exports-the Import-Export Clause yields to the Commerce Clause if the state tax falls on interstate imports and exports, rather than on foreign commerce.13 By the end of the twentieth century, therefore, the Commerce Clause became the blanket, and the Import-Export Clause a handkerchief, covering only the few discriminatory state taxes that escape the Commerce Clause's coverage. II. THE EARLY IMPORT-ExpORT CLAUSE CASES



The salient textual differences between the Import-Export Clause and the Commerce Clause14 are: (1) the Import-Export Clause explicitly bans "imposts or duties on imports or exports," while the Commerce Clause's restrictions on the states are not explicit, but arise only from congressional action or from the dormant Commerce Clause doctrine (these barriers



11 [d. (Nelson, J., dissenting) (rejecting majority's "foreign commerce" restriction on Import-Export Clause). See generally Hinson v. Lott, 75 U.S. (8 Wall.) 148 (1868) (companion case to Woodruff). 12 Today, of course, some states, rather than being tempted to tax imports or exports, seek to encourage them by establishing tax-free zones or other facilities to attract businesses and jobs to their areas. 13 See infra notes 21-23 and accompanying text (discussing Import-Export Clause's inability to protect interstate imports and exports). 14 Richfield Oil Corp. v. Board of Equalization, 329 U.S. 69, 75 (1946) (stating that "[tlhe two constitutional provisions, while related, are not coterminous").
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can sometimes be surmounted if the state's interest vis-a-vis the national interest in free trade is sufficiently compelling); (2) the Import-Export Clause prohibits only state fiscal action-the levy of "imposts" and "duties"-while the Commerce Clause can restrict a far wider array of state regulations, including all types of taxes;15 (3) the Import-Export Clause explicitly authorizes state imposts and duties if Congress consents, whereas the power of Congress to authorize state regulations that would otherwise violate the Commerce Clause-by a so-called "reconveyance"-is a judge-made feature of the Commerce Clause; and (4) the Commerce Clause explicitly covers interstate and foreign commerce, as well as commerce with the Indian tribes, while the Import-Export Clause contains no explicit geographical limits, but as interpreted by the Supreme Court, as explained below, it applies only to foreign commerce. 16



A. Interstate Commerce and the Import-Export Clause In Brown u. Maryland, the Supreme Court's first encounter with the Import-Export Clause, Chief Justice Marshall asserted by way of dictum that the Import-Export Clause prohibited state taxes on goods imported from other states, not merely taxes on imports from foreign lands. I? He viewed this idea, which appears at the end of his discussion of the Commerce



15 Dissenting in Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 609-40 (1997), Justice Thomas proposed to eliminate the dormant Commerce Clause doctrine, suggesting that its work could properly be done by the Import-Export Clause, provided it was interpreted, as he argued it should be (contra Woodruff v. Parham), to cover interstate, not merely foreign, commerce.. Id. at 1620 (Thomas J., dissenting). But even if it were thus enlarged, the Import-Export Clause could not be employed to invalidate discriminatory state regulations, as distinguished from the specific types of taxes that it covers. Id. (noting that Import-Export Clause "seems to prohibit in plain terms . . . the more egregious state taxes on interstate commerce . . . ." (emphasis added». For an analysis and evaluation of Justice Thomas's proposal, see Brannon P. Denning, Justice Thomas, The Import-Export Clause, and Camps Newfound/Owatonna v. Harrison, 70 COLO. L. REv. 155 (1999). 16 See infra notes 21-23 and accompanying text. 17 Brown v. Maryland, 25 U.S. (12 Wheat.) 419, 449 (1827) (invalidating state tax on importers of goods produced abroad; "we suppose the principles laid down in this case, to apply equally to importations from a sister [sltate").
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Clause, as an alternative reason for invalidating the Maryland tax; hence his remark might be treated as referring to the Commerce Clause, rather than to the Import-Export Clause. However, the remark has been frequently viewed, seemingly without dispute, as Marshall's construction of the Import-Export Clause. Marshall's theory was not surprising. The language of the Import-Export Clause is unqualified ("any imposts or duties on imports or exports"), and the pre-1787 complaints that states forced by geography to import goods from outside their borders or to export their locally-produced goods were exploited by neighboring states did not always distinguish between domestic and foreign goods. Marshall's conclusion was not questioned by Chief Justice Taney in the 1861 decision of Almy v. California, where Taney struck down a California tax on bills of lading for gold exported from the state and bound for New York. 1s The only question was whether the tax on the bill of lading was, in effect, a tax on the gold itself. "If the tax was laid on the gold or silver exported," Taney wrote, "everyone would see that it was repugnant to the [Import-Export Clause]."19 Taney then concluded that the tax on the bill of lading was a tax on the goods because it was "in substance the same thing ...."20 In Woodruff, however, Marshall's "casual remark" in Brown v. Maryland was repudiated, partly on lexicographical grounds (that the words "import," "export," and "impost" historically referred to foreign commerce unless qualified by "some special form of words to show that foreign commerce is not meant"),21 and more forcefully, on the ground that tax immunity for goods imported from another state would produce "the grossest injustice" and negate the "equality of public burdens in all our large cities.,,22 These hyperbolic claims are puzzling,



Almy v. California, 65 U.S. (24 How.) 169, 175 (1860). Almy, 65 U.S. (24 How.) at 173. 20 [d. at 174. 21 But see Camps Newfound, 520 U.S. at 621 (Thomas, J., dissenting) (arguing that scope of Import-Export Clause included interstate commerce). 22 Woodruff, 75 U.S. (8 Wall.) at 137 (stating city tax on sales of merchandise, as applied to auctioneer's sales of goods imported from other states, did not vio18



19
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since, as noted below, the goods would, at best, enjoy only a temporary immunity, which would evaporate once they were unpacked at their destination or commingled there with locallyproduced goods. Mr. Justice Miller, who wrote for the Court in Woodruff, also held that the challenged tax did not conflict with the Commerce Clause. He reasoned th~t it was nondiscriminatory, and added that a tax which would "discriminate injuriously against the products of other states or the rights of their citizens" would be unconstitutional under the Commerce Clause, even though it did not violate the Import-Export Clause. 23 Thus, restricting the Import-Export Clause to foreign commerce does not liberate the states to enact protective tariffs to restrict the inflow of goods produced in other states. To the contrary, the dormant Commerce Clause doctrine is a shield against such attempts. In West Lynn Creamery, Inc. v. Healy, for example, the Supreme Court cited a tariff as "the paradigmatic example of a law discriminating against interstate commerce ... so patently unconstitutional that our cases reveal not a single attempt by any State to enact one. In.stead the cases are filled with state laws that aspire to reap some of the benefits of tariffs by other means. "24 The Court's reference to devices to get the results of a tariff "by other means" is a reminder that the Commerce Clause is broader in its coverage than the Import-Export Clause: the latter prohibits only "imposts or duties," while the former was employed in West Lynn Creamery to invalidate a subsidy because, in the special circumstances of that case, it was tantamount to a tariff. B. The Import-Export Clause and the Status of United States Territories and Possessions Building on Woodruffs reference to "foreign commerce" as the beneficiary of the Import-Export Clause's prohibition, Ohio argued in Hooven & Allison Co. v. Evatt that it could levy an late Import-Export Clause). 23 [d. at 140. 2. West Lynn Creamery, Inc. v. Healy, 512 U.S. 186, 193 (1994).
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ad valorem tax on merchandise imported from the Philippine Islands, which at that time constituted a territory of the United States rather than a foreign country.25 While the Supreme Court acknowledged that the courts have "fallen into the habit of referring to imports as things brought into this country from a foreign country,"26 it ruled that the Import-Export Clause's protection shields articles "brought into the United States" even if they did not originate in a foreign country. The Court then traced the constitutional and statutory relationship between the Philippines and the United States, concluding that "the Islands have been given in many aspects, the status of an independent government, which has been reflected in its relations as such with the outside world"27 and that: [t]he national concern in protecting national commercial relations, by exempting imports from state taxation, would seem not to be essentially different or less in the case of merchandise brought from the Philippines ... for which we have assumed a national responsibility, than in the case of articles originating on the high seas or in foreign countries. Congress is left free by the terms of the [Import-Export] clause to remove the prohibition of state taxation of imports and with it the advantages or disadvantages, whatever they may be, arising from the tax immunity.28



Despite the Court's description of the Philippine Islands as a quasi-independent government, the opinion seems to imply that the Import-Export Clause shields imports from all American territories and possessions, even if they enjoy a lesser degree of self-government. 29



25 Hooven & Allison Co. v. Evatt, 324 U.S. 652 (1945). This decision was overruled in 1984 on another issue. See Limbach v. Hooven & Allison Co., 466 U.S. 353 (1984). 26 Hooven & Allison, 324 U.S. at 669 (emphasis added). 27 [d. at 676 (footnote omitted). 28 [d. at 678-79. 29 See id. at 671 (stating that "there may be imports in the constitutional sense which do not have a foreign origin. . . . [lIt is material only whether [the goodsl came from a place without the 'country'" in determining whether it is import) (emphasis in original). For the application of the Clause to other territories,
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III. THE MICHELIN TIRE CASE AND THE DEMISE OF THE ORIGINAL PACKAGE DOCTRINE



In 1976, the Supreme Court startled the tax bar by overthrowing almost a century and a half of case law and adopting a fundamentally new analysis of the Import-Export Clause. Its vehicle was Michelin Tire Corp. v. Wages, upholding a Georgia ad valorem property tax on the taxpayer's inventory of imported tires. 30 The tires were held in the company's Georgia warehouse after being transported from its manufacturing plant in France in so-called sea vans (over-the-road trailers with removable wheels), which were hauled from the French factory to a port of embarkation, loaded on ships bound for the United States, refitted with wheels on arrival, and trucked to the Georgia warehouse. The tires, which were not individually packaged, were then removed from the vans, sorted, and stored in the warehouse, pending sale and delivery to the taxpayer's franchised dealers in six southeastern states. 31 The disputed tax was nondiscriminatory in the sense that it applied to all goods owned by taxpayers on Georgia's once-ayear tax assessment day, whether imported or locally produced, and therefore, it could not be characterized as "a tax [falling] on imports as such because of their place of origin."32 Under the pre-Michelin Tire case law, however, the imported tires would have been exempt from even nondiscriminatory taxes until they lost "their character as imports and [became] incorporated into the mass of property of the State."33 In determining when this crucial transformation occurred, the prevailing



see, for example Duty Free Shoppers, Ltd. v. Tax Comm'r, 464 F. Supp. 730 (D. Guam App. Div. 1979) (applying Import-Export Clause to Guam). But cf Downes v. Bidwell, 182 U.S. 244 (1901) (holding Puerto Rico not "state"; therefore, federal export ban did not apply). See generally STANLEY K. LAUGHLIN, THE LAW OF UNITED STATES TERRITORIES AND AFFILIATED JURISDICTION 3 (1995 & 1997 Supp.). 30 Michelin Tire Corp. v. Wages, 423 U.S. 276, 302 (1976). For an incisive analysis of this case, see Walter Hellerstein, Michelin Tire Corp. v. Wages: Enhanced State Power to Tax Imports, 1976 SUP. CT. REV. 99. 31 Michelin Tire, 423 U.S. at 279-80. 32 Id. at 286 (emphasis added). 33 See Low v. Austin, 80 U.S. (13 Wall.) 29, 34 (1872).
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principle was the original package doctrine, which had its origin in an 1827 Import-Export case, Brown u. Maryland, and was then adopted and elaborated in determining when goods moving in interstate commerce could be taxed or otherwise regulated by the state of destination. Briefly stated, the original package doctrine meant that if the Michelin tires had been shipped in containers (e.g., four tires per carton), they could not have been taxed by Georgia (or even by the state of ultimate destination), until they were removed from the cartons or sold by the importer. The governing principles were less clear for goods shipped in bulk because packaging was unnecessary or impracticable (like wheat, iron ore, oil or the Michelin tires), but their immunity from state taxation ordinarily terminated when the importer "broke bulk" by unloading the goods for processing or sale. Fixing the time when the protection ended was also difficult if the goods were imported by manufacturers for use in their businesses. 34 The original package doctrine was much criticized,35 but in an era when "commerce" was often used to refer to business transactions between wholesale or large-scale "merchants," as distinguished from "trade" between local "shopkeepers" and their customers, the removal of merchandise from long distance shipping containers may well have been a useful and easily enforced way to determine when imported goods became local goods. The Supreme Court of Georgia, after a lengthy review of the major original package cases, held that the Michelin tires were "incorporated into the mass of [Georgia] property"-so as



3. See Youngstown Sheet & Tube Co. v. Bowers, 358 U.S. 534 (1959) (upholding ad valorem property tax on imported iron ore when unloaded at place of manufacture), and cases cited therein. 3. For analysis of the "gossamer threads" making up the cloak of tax immunity for imports, see Melvin G. Dakin, The Protective Cloak of the Export-Import Clause: Immunity for the Goods or Immunity for the Process?, 19 LA. L. REv. 747 (1959); Alexander R. Early & Robert G. Weitzman, A Century of Dissent: The Immunity of Goods Imported for Resale From Nondiscriminatory State Personal Property Taxes, 7 SW. U. L. REv. 247 (1975); Thomas Reed Powell, State Taxation of Imports-When Does an Import Cease To Be an Import?, 58 HARv. L. REv. 858 (1945).
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to be taxable--when the tires "were sorted, segregated by size and style and commingled [by the taxpayer] with other shipments [in the warehouseJ."36 It therefore upheld the tax. The Georgia decision was appealed to the United States Supreme Court, where both sides focused on the ambit of the original package rules. 37 The Court, however, chose to launch its own "independent study" of the constitutional history of the Import-Export Clause, which led it to announce--in the first "modern" Import-Export Clause case38-that "a nondiscriminatory ad valorem property tax is not the type of state exaction which the Framers of the Constitution ... had in mind as being an 'impost' or 'duty.,"39 The Court thereupon overruled Low v. Austin, the 1872 elaboration of the original package doctrine, and its corollary, that imported goods are exempt from a nondiscriminatory ad valorem property tax until removed from their original packages or otherwise "incorporated" into the undifferentiated mass of property located in the taxing state. 40 In place of the long-entrenched original package doctrine,



Wages v. Michelin Tire Corp., 214 S.E.2d 349, 355 (Ga. 1975). The tax was also imposed on imported tubes stored in the warehouse, which were packaged in corrugated cartons at the factory and still held in these containers on the assessment date. The Supreme Court of Georgia held that these items were exempt from the Georgia tax. Wages, 214 S.E.2d at 355 (stating original package doctrine "has been almost universally applied, in a mechanical way, for about 150 years . . . IGlreat weight of authority makes a vast distinction between goods shipped in packaging, such as crates or cartons, and goods shipped in bulk"). This part of its decision was not appealed. 38 It was so described by Itel Containers Int'l Corp. v. Huddleston, 507 U.S. 60, 76 (1993). • 9 Michelin Tire, 423 U.S. at 283. The opinion, written by Justice Brennan, exudes the spirit of constitutional originalism. Ten years later, Justice Brennan asserted that doctrinaire reliance on the intent of the Framers "is little more than arrogance cloaked in humility." William J. Brennan, Jr., The Constitution of the United States: Contemporary Ratification, 27 S. TEX. L. REv. 433, 435 (1986). .., See Low, 80 U.S. (13 Wall.) at 34. According to Professor Schwartz, the Court's decision to reexamine Low sua sponte came in response to Justice Brennan's draft opinion in Michelin Tire, which questioned Low, but did not reexamine it. See BERNARD SCHWARTZ, THE UNPUBLISHED DECISIONS OF THE BURGER COURT 342 (1988). The Michelin Tire Court argued at length that Low v. Austin misunderstood Brown v. Maryland, as well as the opinion of Chief Justice Taney (who had argued for the state in Brown v. Maryland) in The License Cases; 46 U.S. (5 How.) 504 (1847). Michelin Tire, 423 U.S. at 282. .6



'7
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the Michelin Tire Court promulgated a three-part test for state taxation of imported goods, corresponding to the three goals that, according to the Court, led the Framers to adopt the Import-Export Clause: The Framers of the Constitution . . . sought to alleviate three main ·concerns by committing sole power to lay imposts and duties on imports in the Federal Government, with no concurrent state power: [1] the Federal Government must speak with one voice when regulating commercial relations with foreign governments, and tariffs, which might affect foreign relations, could not be implemented by the States consistently with that exclusive power; [2] import revenues were to be the major source of revenue of the Federal Government and should not be diverted to the States; and [3] harmony among the States might be disturbed unless seaboard States, with their crucial ports of entry, were prohibited from levying taxes on citizens of other States by taxing goods merely flowing through their ports to the other States not situated as favorably geographically. 41 The Court then proceeded to apply each of these tests of constitutional validity to Georgia's ad valorem tax on the implicit ground that the Clause prohibits a state tax if, but only if, it has a propensity to interfere with one of the Clause's three objectives. 42 Such a nondiscriminatory property tax does not



4' Michelin Tire, 423 U.S. at 285-86 (footnotes omitted; bracketed numbers added). This explication of the Import-Export Clause is, by its terms, limited to the status. of imports. Indeed, the second element of the test is irrelevant in the case of exports because Congress is forbidden to levy export taxes; but the Court extended it to exports in Washington v. Association of Washington Stevedoring Cos., 435 U.S. 734 (1978). 42 Though Justice Brennan's articulation and elaboration of the Framers' animating purposes behind the Import-Export Clause assumed the nature of a tripartite "test," the logical conclusion, viz., that taxes failing one or more of the elements of the test were unconstitutional, was implicit, rather than stated explicitly. Michelin Tire, 423 U.S. at 286 (stating that nondiscriminatory ad valorem tax, "unlike discriminatory state taxation against imported goods and imports, was not regarded as impediment that severely hampered commerce or constituted form of tribute by seaboard States to the disadvantage of other States"). On this point, see the contrary view of Professor William W. Crosskey, who concluded
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conflict with the first of the three purposes of the Import-Export Clause (the "one voice" point), according to the Court, because it "does not fall on imports as such because of their place or origin . . . cannot be used to create special protective tariffs or particular preferences for certain domestic goods, and . . . cannot be applied to encourage or discourage imports in a manner inconsistent with federal regulations. »43 Such a tax, therefore, "can have no impact whatsoever on the Federal Government's exclusive regulation of foreign commerce, probably the most important purpose of the Import-Export Clause's that the remedy of the Framers was intended to bar all taxes: This overburdening of out-of-state products [by state taxation] is frequently intentional; but as often, perhaps, it is the result of chance, chance that consists in the unforeseen and frequently unperceived multiple hitting of the same product at different stages in its production, its distribution, or its consumption, by the independently determined, infinitely complicated, and constantly varying duty systems of our several states. From this last cause, if from no other, it would be hopelessly insufficient to interdict such taxes, only when the evils in question are found actually to be present. For the presence of the evils is too difficult of detection, and too dependent upon factors constantly varying, for any conditional and qualified interdiction to be effective. The one practicable remedy, in any federal national state, is to forbid such taxes absolutely to the component parts; and thereby to drive those parts-i.e., the states -into other forms of taxation, which are insusceptible of use to attain, and not likely to produce accidentally, the undesired results. And this remedy, it appears, is the one the framers of the Constitution adopted. 1 WILLIAM W. CROSSKEY, POLITICS AND THE CONSTITUTION IN THE HISTORY OF THE



UNITED STATES 297 (1953). .. Michelin Tire, 423 U.S. at 285-86. For subsequent applications of the Michelin Tire case, see R.J. Reynolds Tobacco Co. v. Durham County, 479 U.S. 130, 131-32 (1986) (holding that state ad valorem tax did not violate Import-Export Clause as applied to imported tobacco stored in customs warehouse awaiting domestic manufacture and sale; that there is "nothing transitory" about tobacco which has reached its destination so that "only payment of customs duty, after the appropriate aging, separates it from entrance into the domestic market"); Los Angeles v. Marine Wholesale Co., 19 Cal. Rptr. 2d 664, 669-71 (Cal. Ct. App. 1993) (stating that Import-Export Clause was not violated by city's nondiscriminatory tax on gross receipts and payroll, as applied to goods stored in federallyregulated customs bonded warehouse); Blue Star Line v. San Francisco, 143 Cal. Rptr. 647, 652-53 (Cal. Ct. App. 1978) (upholding San Francisco payroll tax on employers doing business within city limits under Michelin Tire against challenge, under Foreign Commerce and Import-Export Clauses, by steamship lines, agents and stevedore firms engaged in foreign maritime commerce at city's ocean port).
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prohibition. "44 The most obvious state fiscal action that would conflict with the federal government's right to speak in ."one voice" in conducting foreign affairs would be an open and avowed state tariff (e.g., a California duty of one dollar per liter of wine imported from France, a measure that might be designed to make local wines seem like a bargain). Such a tax would increase the cost of French wines and thus penalize California's residents 45 without producing any revenue for the state, because the Import-Export Clause requires the net revenues from state taxes on imports and exports to be held for the federal government. With such a tax in place, the President or Secretary of State would no doubt encounter heavy seas in persuading France that the United States is committed to free international trade or that France should lower its duties on U.S.-made products. But other state taxes, including some that are nondiscriminatory,46 could also offend a prickly foreign government, particularly if the tax is only superficially nondiscriminatory because it falls on a class of goods that are produced in the taxing state only in small quantities or not at all, such as a North Dakota tax on caviar. Indeed, it is not inconceivable that a foreign government would object to the very tax upheld in Michelin Tire, on the ground that its once-a-year feature may charge the importer an undue amount for as little as one day of storage, resulting in an unjustified increase in the price American consumers must pay for goods imported from the complaining •• Michelin Tire, 423 U.S. at 286. .. This "self-inflicted" wound point was recognized by Chief Justice Marshall in Brown u. Maryland, 25 U.S. (12 Wheat.) at 440 (stating that "[w)hen we are inquiring whether a particular act is within this prohibition, the question is not, whether the State may so legislate as to so hurt itself, but whether the act is within the words and mischief of the prohibitory clause"). .. The Court uses "nondiscriminatory tax" at least twenty-one times in Michelin Tire, but does not define the term. In a sense, every tax is discriminatory, since it taxes what it taxes but not what it doesn't tax. For example, the Georgia "nondiscriminatory" ad valorem tax is levied on property held by the taxpayer on the tax-assessment date, but not on property owned on any of the 364 remaining days of the taxable year, and such taxes often distinguish between real and other types of property, between business and non-business property, and between non-profit and for-profit owners.
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government's producers, particularly if the products encounter two or more tax assessment days while en route through a number of states to the customer. In close cases, rather than speculate on the impact of a challenged tax, counselor the court might want to request the State, Justice or Treasury Department to express an opinion on whether the tax impairs the government's ability to "speak with one voice" in negotiations with foreign governments!7 Turning to the Import-Export Clause's second goal, the Supreme Court asserted in the Michelin Tire case that nondiscriminatory taxation like Georgia's ad valorem property tax does not "deprive the Federal Government of the exclusive right to all revenues from imposts and duties on imports and exports, ... [and hence] deprives the Federal Government of nothing to which it is entitled.'>48 Moreover, [u]nlike imposts and duties, which are essentially taxes on the commercial privilege of bringing goods into a country, ... [nondiscriminatory] property taxes are taxes by which State apportions the cost of such services as police and fire protection among the beneficiaries according to their wealth [and] there is no reason why an importer should not bear his share of these costs along with his competitors handling only domestic goods. 49



Presumably, police and fire protection was mentioned only as an illustration, and was not intended to imply that importers could not also be required to bear part of the state's entire



47 But for an example where the Court refused to be bound by the government's opinion that a state law did not affect the government's ability to manage foreign affairs, see Zschernig v. Miller, 389 U.S. 429 (1968); see also Loms HENKIN, FOREIGN AFFAIRS AND THE UNITED STATES CONSTITUTION 163-64 (2nd ed., 1996). •• Michelin Tire, 423 U.S. at 286-87. The reference in Michelin Tire to revenues from export duties, like the similar reference in the Import-Export Clause itself, is puzzling since the federal government has no right, let alone an "exclusive" one, to tax exports by virtue of the Federal Export Tax Clause; thus, a state tax on exports by definition cannot deprive the United States of anything "to which it is entitled." •• [d.
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budget, including the cost of educating its children and its welfare programs for the indigent and homeless. Unlike the Court's first test of the Georgia tax's validity, the diversion of income test does little to separate tax sheep from tax goats, because if a state taxes imports or exports, the Import-Export Clause provides that the net revenue "shall be for the use of the Treasury of the United States;" thus, there is no diversion, except perhaps temporarily. The Court, however, did not mention this point; perhaps its theory was that a state tax is invalid if, but for the Import-Export Clause's federalinurement provision, it would divert import revenues away from the United States. If this theory is accepted, however, it seems to follow that the federal-inurement provision is a dead letter, because any tax that could in theory generate import revenue would be invalid ab initio, and thus would produce no net revenue to be held by the state for the federal government, except for the crumbs, if any, left on the table by taxpayers who paid the tax and failed to request refunds in time. 50 Finally, the Court ruled in Michelin Tire that Georgia's tax did not violate the third test of constitutional validity (preservation of interstate harmony) that it distilled from the ImportExport Clause's constitutional history, because nondiscriminatory ad valorem property taxes "do not interfere with the free flow of imported goods among the states, as did the exactions by States under the Articles of Confederation directed solely at imported goodS."51 In support of this assertion, the Court noted that importers of goods destined for delivery to inland states can "easily avoid" taxes imposed by seaboard states by using air freight, containerized packaging, rail and water routes, and other means that would bypass the taxing state. To this odd suggestion that a challenged tax might be sanitized by the possibility of easy avoidance, the Court added another 50 Madison described the federal-inurement proviso "as preventing all State imposts." See Brennan's discussion and hypothetical questions, id. at 302 n.13. In its potential application to state imposts on exports, the federal-inurement provision conflicts in spirit with the Federal Export Tax Clause, which forbids Congress to tax exports. 51 [d. at 288.
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point-really no more than a repetition of the tax benefit theory adduced to establish that the Georgia tax surmounted the second policy test-that any increase in the cost to out-of-state purchasers of the taxpayer's tires caused by Georgia's tax was a quid pro quo for the public services supplied by Georgia to importers and non-importers alike. "IDtimate consumers," the Court observed, "should pay for such services as police and fire protection accorded the goods just as much as they should pay transportation costs associated with these goods."52 This analysis evidently presupposes that if the states of destination complained about Georgia's ad valorem property tax (which, the Court acknowledged, would increase the cost of imported goods), the complaint would be unwarranted, presumably because the state of destination, if it responded in a reasonable manner, would admit that Georgia's services were worth their cost. The ad valorem property tax is, at best, a rough and ready device to charge for the benefits conferred on the owner by the taxing state, since taxpayer A may enjoy 364 days of police and fire protection but pay nothing if its property is not in the state on the once-a-year tax assessment day, while taxpayer B may have to pay for 365 days of state services, even though its property tarries in the state for only one day.53 The Justices did not address this point, perhaps because it was not raised by the taxpayer. If it had been, the Court might have concluded that they would find themselves in a quagmire if they undertook to judge whether taxpayers get their money's worth from the tax burdens they bear. Moreover, if the intent of the Framers is to be controlling, as the Michelin Tire case presupposes, one might wonder whether the inland states, in the era of the Articles of Confederation, complained about taxes levied by seaboard states only if they exceeded the value of the services that the taxing states [d. at 289 (footnote omitted). For apportionment of a California ad valorem tax under the Commerce Clause, based on the number of the taxpayer's cargo containers present in California on average during the taxable year, rather than the number that happened to be in the state on the assessment day, see Japan Line, Ltd. v. Los Angeles, 441 U.S. 434, 445 n.8 (1979). 52 53
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supplied to the imported goods while they were in transit. If those ancient complaints were in fact qualified by a "tax benefit" concession, the evidence is not adduced in the Michelin Tire opinion. Continuing its explanation of the third goal of the ImportExport Clause, the Court asserted: "In effect, the [Import-Export] Clause was fashioned to prevent the imposition of exactions which were no more than transit fees on the privilege of moving through a State."54 At first glance, this historical explanation implies that the Import-Export Clause does not prohibit taxes on imported goods by the state of destination even if discriminatory or, in the case of exported goods, an export tax by the state of origin. But if the Import-Export Clause's function today is solely to outlaw "transit fees" by states through which imports and exports pass, a repeal of the Clause would hardly be noticed, because virtually any exaction levied solely for the privilege of transit would be a regulation of foreign commerce in violation of the Commerce Clause. Another way of putting the point is that the brave new approach of the Michelin Tire case comes close to depriving, in one fell swoop, both the Import-Export Clause, and the first and second tests of Michelin, of any independent function. It is doubtful, however, that the Supreme Court intended to adopt so radical a "new approach" to the Import-Export Clause. The Court may well decide that the Clause's prohibition extends beyond mere transit fees; certainly, the language chosen by the Framers is broader than necessary to accomplish that limited objective. Conversely, however, the Court may decide that transit fees are not necessarily invalid, leaving room for states to charge for the benefits (e.g., police and fire protection) they provide to goods while in transit and for the expense they impose on the state (e.g., road repairs), even if



5. Michelin Tire, 423 U.S. at 290 (emphasis added) (footnote omitted); see also the reference in the next sentence to property taxes "on goods which are merely in transit through the State when the tax is assessed." Id. (emphasis added). For an earlier analysis of this issue, see generally Thomas Reed Powell, Taxation of Things in Transit (pt. 1), 7 VA. L. REv. 167 (1920).
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local entrepreneurs who receive imports or originate exports are exempted from the transit charges because they bear their share of the state's expenses, by paying other taxes that goods in transit escape. Moreover, even an "in transit" tax that for some reason cannot be justified as a quid pro quo for the taxing state's benefits and burdens, might be validated as an inspection fee in appropriate circumstances (e.g., to determine if the goods in transit are dangerously toxic). IV. "IMPOSTS OR DUTIES ON IMPORTS OR EXPORTS" AFTER MICHELIN TIRE



In deciding Michelin Tire, the Supreme Court devoted the main body of its opinion to a lengthy explication of the preratification history and objectives of the Import-Export Clause, but it did not explicitly anchor its threefold test of the constitutionality of state taxation to the operative language of the Clause-uNo state shall ... lay any Imposts or Duties on Imports or Exports." Indeed, the Court began its brief analysis of this language by admitting that "the wording of the prohibition of the Import-Export Clause does not in terms except nondiscriminatory taxes with some impact on imports or exports."55 The Court then pointed out a second, equally obvious, feature of the language used by the Clause-that it does not prohibit all taxes on imports and exports, but only "imposts" and "duties"-and the Court contrasted this restricted list of prohibited exactions with the broader power of Congress, created by Article I, Section 8, Clause 1, to "lay and collect taxes, duties, imposts and excises.,,56 The issue is further complicated by the reference in the Federal Export Tax Clause (Article I, Section 9, Clause 5) to a "tax or duty" on exports,57 and in the Uni-



Michelin Tire, 423 U.S. at 290. See id. 51 In United States u. IBM Corp., the Court observed that in Michelin Tire, "we left open the possibility that a particular state assessment might not properly be called an impost or duty, and thus would be beyond the reach of the ImportExport Clause, while an identical federal assessment might properly be called a tax, and would be subject to the Export Clause." United States v. IBM Corp., 517 U.S. 843, 857 (1996). 55



56
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formity Clause (Article I, Section 8, Clause 1) to "duties, imposts and excises." For help in defining "imposts" and "duties," the Court turned in Michelin Tire to Professor Crosskey's "persuasive demonstration" that in 1787, these terms were "well understood to be exactions upon imported goods as imports. "58 But while Crosskey's book, a veritable lexicon of late eighteenth century legal and business terminology, establishes that the troublesome terms "imposts" and "duties" sometimes referred to taxes on "imports as such," it shows that they were also used as labels for taxes on a broad array of other products and events. 59 Moreover, if one were really won over by Crosskey's "persuasive demonstration," one would have to reject Woodruff v. Parham, and apply the Import-Export Clause to interstate as well as foreign commerce, since that decision was the main impetus for his search for the eighteenth century meanings of "imposts" and "duties" as used in the Import-Export Clause, and his search led to the conclusion that "it would be fantastic to suggest that the Americans of the time could have read the [Import-Export] Clause as applying to 'foreign imports' and 'foreign exports' only."60 Rather than follow Crosskey, however, the Court quickly terminated its excursion into eighteenth century lexicography, and implicitly acknowledged that the Michelin Tire case could not be settled by consulting the dictionary: "The terminology employed in the Clause-'Imposts or Duties'-is sufficiently ambiguous that we decline to presume it was intended to embrace taxation that does not create the evils the Clause was specifically intended to eliminate. ,,61 Despite this acknowledgment that the Framers' terminology is ambiguous, the Court reached an eminently plausible conclusion in defining "imposts or duties on imports" as taxes



8. Michelin Tire, 423 U.S. at 290-91 (emphasis supplied). See also 1 CROSSKEY, supra note 42, at 296-97. 8. See 1 CROSSKEY, supra note 42, at 297-300. 60 [d. at 304. 61 Michelin Tire, 423 U.S. at 293-94.
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levied on "imports as such" or on "products because of their foreign origin. "62 The Court, therefore, was on sound ground when it ruled that the Import-Export Clause does not shield imports and exports from such broad-based state levies as the ad valorem property tax upheld by Michelin Tire, where the challenged tax was not aimed at imports or exports, as such, but reached them only because they happened to be in the line of fire, like innocent bystanders, so to speak. 63 In its lexicographic analysis of the Import-Export Clause, the Michelin Tire Court did not turn its attention to another ambiguity-that the Clause prohibits state taxes only if they



.2 [d. The defining element "as such" is used at least twice in the Michelin Tire opinion, and "foreign origin" appears at least four times. This interpretation of the Import-Export Clause was explicitly rejected in Low v. Austin, where the California Supreme Court ruled that certain imported goods were taxable "because the tax levied is not directly upon imports as such, and consequently the goods imported are not subjected to any burden as a class, but are included [for taxationl as part of the whole property of its citizens which is subjected equally to ad valorem tax." Low, 80 U.S. (13 Wall.) at 34. The Court stated further in Richfield Oil Corp. v. Board of Equalization that the Import-Export Clause imposed an "absolute prohibition," from which nondiscriminatory taxes could not be exempted, quoting with approval Chief Justice Taney's announcement that "[iln expounding the Constitution of the United States, every word must have its due force, and appropriate meaning; for it is evidence from the whole instrument, that no word was unnecessarily used, or needlessly added." Richfield Oil Corp. v. Board of Equalization, 329 U.S. 69, 77 (1946) (quoting Holmes v. Jennison, 39 U.S. (14 Pet.) 540, 570-71 (1840» (holding state retail sales tax invalid as applied to oil pumped from taxpayer's storage tanks into vessel for shipment to New Zealand). Since the Clause explicitly granted only one exemption from its prohibition (for the state's necessary inspection expenses), the Court ruled that no other exemption (e.g., for nondiscriminatory taxes) could be applied. Richfield Oil Corp., 329 U.S. at 76. But see Peck & Co. v. Lowe, 247 U.S. 165, 174, 175 (1918) (holding that Federal Export Tax Clause does not prohibit federal income tax on net income from export sales, (1) since "[tlhe tax is levied after exportation is completed, after all expenses are paid and losses a 
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