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1.



BACKGROUND



2.



Kaleidoscope Human Rights Foundation is an NGO that works with local advocacy organisations to protect and promote the rights of Lesbian, Gay, Bisexual, Transgender and Intersex (LGBTI) persons in the Asia Pacific region. Kaleidoscope, in collaboration with EQUAL GROUND, Sri Lanka has prepared this report to inform the Committee on Economic, Social and Cultural Rights (CESCR) of areas of concern with respect to Sri Lanka's obligations under the International Covenant on Economic, Social and Cultural Rights (ICESCR) to respect the human rights of LGBTI individuals.



3.



EXECUTIVE SUMMARY



4.



Despite the Sri Lankan Government's assurance that LGBTI individuals are constitutionally protected in Sri Lanka, it is apparent that economic, social and cultural rights on a day-to-day basis are far from protected for many of these individuals. There has been a distinct and ongoing lack of Government support or action for LGBTI individuals, while reports of widespread discrimination, harassment and, in some cases, violence continue to grow. Significant work remains to be done in Sri Lanka for the State to be fully compliant with the ICESCR in respect of the rights of LGBTI individuals. The following matters are of particular concern: 4.1



the criminalisation of consensual same-sex relations of both men and women and the arbitrary application of other criminal laws to harass, arrest and detain LGBTI persons;



4.2



the absence of any legislation against discrimination based on sexual orientation, gender identity and intersex status, which has resulted in LGBTI persons continuing to face high levels of discrimination and inequality in the public and private spheres;



4.3



the failure of the State to protect same-sex families through the legal recognition of same-sex relationships and through parenting rights for same-sex couples;



4.4



the lack of protection measures to reduce discrimination against LGBTI people in the health care system, and to address the unique health issues faced by LGBTI people; and



4.5



the lack of recognition of transgender people and hindering their ability to change their legal gender to match their gender identity, thereby creating significant barriers to accessing employment, health care and education.



5.



There has been social traction in Sri Lanka towards the recognition of the rights of sexual minorities, and there are a number of local NGOs supporting LGBTI individuals and advocating for their rights. There has also been some recent, although minute, progress in 2



LGBTI rights. In March 2015, Sri Lanka voted against Russia at the UN when Russia tried to block same-sex partner benefits for UN employees.1 In September 2014, the Sri Lankan government replied to the Human Rights Committee's questions on LGBTI rights in Sri Lanka stating, 'Article 12 of the Constitution… protects persons from stigmatization and discrimination on the basis of sexual orientation and gender identities.' This was supported by statements made by Ms. Bimba Jayasinghe Thilakeratne, Additional Solicitor General with the Attorney General’s Department of Sri Lanka, who said that 'Article 12.1 ensures equality for sexual orientation and gender identity.'2 Yet, alongside this social change, there continue to be negative comments against LGBTI groups and individuals by public officials and Statecontrolled media. For example, a Sri Lankan Government minister recently publicly ruled out allowing same-sex couples to marry in Sri Lanka.3 6.



The Sri Lankan Government has, to date, avoided meaningfully engaging with the issue of LGBTI rights. There is significant work remaining to be completed within the legal, regulatory and policy regime to bring Sri Lanka into compliance with the ICESCR by guaranteeing all economic, social and cultural rights for LGBTI individuals. Recommended Questions for the List of Issues



7.



Given the gaps in Sri Lanka's implementation of its obligations under ICESCR in relation to LGBTI persons (outlined below), we recommend that the Committee include within its List of Issues the following additional questions: 7.1



Does Sri Lanka propose to amend or repeal section 365 and section 365A of Sri Lanka's Penal Code thereby legalising consensual same-sex sexual activity?



7.2



What laws, policies and other measures does Sri Lanka propose to implement to protect against discrimination on the grounds of sexual orientation, gender identity/expression and intersex status? What measures will Sri Lanka take to ensure that laws such as section 399 of Sri Lanka's Penal Code and the Vagrants Ordinance are not used discriminatorily and arbitrarily against sexual minorities?



7.3



What laws, policies and other measures does Sri Lanka propose to implement to remove barriers faced by individuals wishing to obtain a legal change of gender?



7.4



What steps does Sri Lanka propose to take to combat stigma, prejudice and discrimination against LGBTI persons?



1"Speaking



Out", 2015, Kaleidoscope Trust . 2 'Equal Ground Press Release - Positive Outcome at the UN!' (15 October 2014) Equal Ground . 3 "Sri Lanka categorically rules out marriage between same-sex couples", 24 April 2014, LGBT Weekly at: http://lgbtweekly.com/2014/04/24/sri-lanka-categorically-rules-out-marriage-between-same-sex-couples/.
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8.



LEGAL AND SOCIAL CONTEXT IN SRI LANKA



9.



Sri Lanka acceded to the ICESCR in 1980. The Constitution of the Democratic Socialist Republic of Sri Lanka (Constitution) guarantees certain fundamental human rights, such as the right to equality and non-discrimination. Section 12 states: 'All persons are equal before the law [and] no citizen shall be discriminated against on the grounds of race, religion, language, caste, sex, political opinion, place of birth or any one of such grounds'. There is no explicit reference to sexual orientation, gender identity or intersex status within s 12 or any other provision of the Constitution. The Constitution also grants other rights recognised within the ICESCR, such as freedom of association under Article 14.



10.



It should be kept in mind that particular communities in Sri Lanka have their own personal laws and practices (Muslim, Thesawalamai and Kandyan). This report only focuses on the laws applying to the general population of Sri Lanka.



11.



RIGHT TO WORK (ARTICLE 6) Relevant Articles of the ICESCR



12.



Article 6 of ICESCR recognises the right to work, which includes the right not to be deprived of work unfairly.4 Sri Lanka's Compliance with Article 6 of ICESCR



13.



While there is no legal prohibition on the right of LGBTI individuals to work, in practice there are a number of difficulties that LGBTI individuals face that prevent them from full and equal participation in the workforce, in accordance with their Article 6 rights. It is also apparent that the Government has taken very few steps to safeguard the right enshrined in Article 6.



14.



Sri Lanka has failed to provide any safeguards to protect LGBTI rights in the workplace. The 2013 Code of Conduct and Guidelines on Sexual Harassment at the Workplace (Guidelines) define sexual harassment as being based on sex and/or sexuality. Despite this, these Guidelines are not included in most public and private organisation internal policies on Sexual Harassment.5 Furthermore, there are reports of individuals facing further harassment in the workplace if a victim of harassment attempts to report the issue.6



4



Committee on Economic, Social and Cultural Rights, "General Comment No. 18: Article 6 of the International Covenant on Economic, Social and Cultural Rights", adopted in the Committee's 35th session, Geneva, 7-25 November 2005, UN Economic and Social Council, E/C.12/GC/18, 6 February 2005, 3 [4]. 5 Women's Support Group (WSG) interviews conducted 28 April 2011, 7 October 2011, and 16 February 2011, cited in 'Sri Lanka: Not Gonna Take it Lying Down' in Violence: Through the lens of Lesbian, Bisexual Women and Trans People in Asia (May 2014) International Gay and Lesbian Human Rights Commission, 23. 6 Ibid, 216.
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15.



The failure to safeguard the right of LGBTI individuals to work has also weakened the protection of other rights by restricting access to, among other things, housing and health services.



16.



RIGHT TO JUST AND FAVOURABLE CONDITIONS OF WORK (ARTICLE 7) Relevant Articles of ICESCR



17.



Article 7 of ICESCR mandates just and favourable working conditions, including fair remuneration, safe and healthy working conditions and equal opportunity for promotion. These rights must be enjoyed without discrimination as to sexual orientation, gender identity and intersex status.7 Sri Lanka's Compliance with Article 7



18.



There is an absence of anti-discrimination laws to protect LGBTI persons, which has led to a failure to protect against widespread discrimination in employment. Access to employment, as well as to ascendancy to appropriate higher levels in the course of employment, is repeatedly prejudiced by considerations of an individual's LGBTI identification.



19.



Human Rights Watch has reported that, one individual was pressured to resign from his work in Colombo, by his manager after he began to transition from female to male.8 Several LGBTI individuals have reported that the first question asked in job interviews is often about their gender or sexuality, rather than their seniority, competence or experience.9 In one instance, a man in Colombo was removed from his position in the Sri Lankan army, with the formal reason for removal being the allegations of homosexuality.10



20.



Although Sri Lanka has some laws and policies protecting minorities, the Government has not introduced specific protection from discrimination on the basis of gender identity, sexual orientation or intersex status.11 This means that incidents of discrimination may continue to take place, supported by Government inaction on the issue.



21.



Moreover, in the third incident described in [13], the removal from employment on the grounds of LGBTI status was made possible by the Sri Lankan Army Act which, in section 109, describes committing 'unnatural' acts as a form of 'disgraceful conduct' that constitutes a



7



Committee on Economic, Social and Cultural Rights, "General Comment No. 20, Non Discrimination in Economic, Social and Cultural Rights (Art. 2 para. 2)", adopted in the Committee's 42nd session, Geneva, 4-22 May 2009, UN Economic and Social Council, E/C.12/GC/20, 10 June 2009, 10 [32]. 8 Human Rights Watch, "All Five Fingers Are Not the Same" Discrimination on Grounds of Gender Identity and Sexual Orientation in Sri Lanka, 15 August 2016, 12 . 9 Ibid 18. 10 See ibid. 11 See eg Prevention of Social Disabilities Act, No. 21 of 1957; Protection of the Rights of Persons with Disabilities Act, No. 28 of 1996; National Policy on Disability for Sri Lanka, 2003.
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military offence.12 'Unnatural' sexual acts and 'acts of gross indecency', as included in sections 365 and 365A of Sri Lanka's Penal Code, operate to effectively criminalise homosexuality. As such, in addition to its inaction to protect LGBTI individuals, the Sri Lankan Government's existing laws have directly placed such individuals in precarious positions.



22.



RIGHT TO FREEDOM OF ASSOCIATION (ARTICLE 8)



23.



In its report to the CESCR this year, the Government of Sri Lanka stated that it recognises the freedom of every citizen to form and join a trade union and to engage in any lawful occupation, profession, trade, business or enterprise.13 This is reflected in Article 14(1)(d) of the Constitution.



24.



There is a paucity of information to determine whether Sri Lanka has complied with Article 8. However, given the widespread reports of discrimination and harassment in LGBTI individuals in employment, it is likely that the freedom of association for LGBTI individuals is similarly prejudiced by discrimination and a lack of Government support and protection against that discrimination.



25.



RIGHT TO SOCIAL SECURITY (ARTICLE 9) Relevant Articles of the ICESCR



26.



Article 9 of the ICESCR recognises the right of everyone to social security, including social insurance. According to the Committee's General Comment No. 19, article 9: [E]ncompasses the right to access and maintain benefits, whether in cash or in kind, without discrimination in order to secure protection, inter alia, from (a) lack of work-related income caused by sickness, disability, maternity, employment injury, unemployment, old age, or death of a family member; (b) unaffordable access to health care; (c) insufficient family support, particularly for children and adult dependents. 14



27.



This right must be enjoyed without discrimination as to sexual orientation, gender identity or expression and intersex status.15



Sri Lanka Army Act, no. 14 of 1949, section 109 (“Disgraceful conduct”) states in part: “Every person subject to military law who … commits … any act of a cruel, indecent or unnatural kind, shall be guilty of a military offence.” Sri Lanka Army Act, no. 14 of 1949, section 129 (“Conduct prejudicial to military discipline”) states in part: "[E]very person subject to military law, by any act, conduct, disorder, or neglect, prejudices good order and military discipline, shall be guilty of a military offence.” 13 Para 14 of the Sri Lankan report. 14 Committee on Economic, Social and Cultural Rights, "General Comment No. 19: The right to social security (art. 9)”, adopted in the Committee's 39th session, Geneva, 5 - 23 November 2007, UN Economic and Social Council, E/C.12/GC/19, 4 February 2008, 2[2]. 15 Committee on Economic, Social and Cultural Rights, "General Comment No. 20, Non-Discrimination in Economic, Social 12



6



Sri Lanka's Compliance with Article 9 of the ICESCR 28.



Whilst Sri Lanka has a strong history of social welfare policy, due to the inability of LGBTI individuals to register civil partnerships or marriages in Sri Lanka, their access to social security programs such as the State Retirement Pension Fund, is restricted.16



29.



Transgender persons and gender diverse persons face difficulties in accessing many government services due to the fact that their sex or gender does not match their identity or appearance on their identity documents.17 While it is possible for an individual to change their legal gender, the lack of clear and simple procedures mean that public officials are often left with an unfettered discretion as to the requirements and results of any application to do so.18 This creates additional obstacles for transgender and sexual minorities seeking to access basic social services.



30.



ARTICLE 10 (PROTECTION AND ASSISTANCE TO THE FAMILY) Relevant Articles of the ICESCR



31.



Article 10(1) recognises that, '[t]he widest possible protection and assistance should be accorded to the family, which is the natural and fundamental group unit of society, particularly for its establishment and while it is responsible for the care and education of dependent children.'



32.



The scope and application of Article 10(1) is informed by the non-discrimination principle in Article 2(2), which requires that protection and assistance to the family be granted without distinction as to sexual orientation, gender identity/expression or intersex status. It has been argued that, 'Article 10 and Article 2 read in tandem deliver a strong case for the ICESCR providing broad and overarching protection of same-sex families and children'.19



33.



Further, Article 10(3) of the ICESCR stipulates that, '[s]pecial measures of protection and assistance should be taken on behalf of all children and young persons without any discrimination for reasons of parentage or other conditions'. When read together with Article 2(2), this means that the children with same-sex parents should not be subjected to any



and Cultural Rights (Art. 2 para. 2)", adopted in the Committee's 42nd session, Geneva, 4-22 May 2009, UN Economic and Social Council, E/C.12/GC/20, 10 June 2009, [32]. 16 Overseas Development Institute, Livelihoods, basic services and social protection in Sri Lanka, August 2012, Working Paper 6 ; Women's Support Group, Sri Lanka, The Status of Lesbians, Bisexual Women and Transgendered Persons in Sri Lanka, January 2011, NGO Shadow Report to the Committee on the Elimination of All Forms of Discrimination Against Women, . 17 Human Rights Watch, above n 8. 18 Ibid. 19 Paula Gerber, Kristine Tay and Adiva Sifris, ‘Marriage: A Human Right for All?’ (2014) 36 Sydney Law Review 643, p. 657.
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discrimination due to their parentage, including discrimination that arises from nonrecognition of their parents as their parents. Sri Lanka's Compliance with Article 10 of ICESCR 34.



Through ss 365(A) and 399 of the Sri Lankan Penal Code, as well as the Vagrancy Ordinance, LGBTI persons face constant discrimination and targeting.20 Section 365, which prohibits 'carnal knowledge against the order of nature' and 'gross indecency,' is commonly understood as the criminalisation of same-sex relations between consenting adults.21



35.



Current laws regarding marriage and family outright exclude same-sex couples. The Marriage (General) Ordinance provides no recognition for other forms of unions beyond those between a male and a female. The Adoption Ordinance only allows a married couple to adopt; same-sex couples cannot adopt children or become official guardians.22



36.



The absence of recognition of same-sex relationships in Sri Lanka is a major obstacle to the state's compliance with many of the articles of the ICESCR. Accordingly, not only are samesex couples prevented from accessing their rights under Article 10 of ICESCR, but also a range of other rights, such as the right to an adequate standard of living (including the right to housing) under Article 11 and the right to health under Article 12.



37.



EQUAL GROUND, a non-profit LGBTIQ organisation based in Sri Lanka, conducted a survey of 119 LGBTI persons and found that only 30% lived with their same-sex partner. This low number is due to social, economic and cultural constraints as well as stigma, safety concerns, and discrimination.23 There have been reported instances where police have used s 352 of the Sri Lankan Penal Code to intimidate lesbian couples into returning to their parents' home, rather than living with their same-sex partner.24 Section 352 relates to the enticing or taking of a minor out of lawful guardian and has been used against adult lesbian women. 25



38.



EQUAL GROUND has also received reports of lesbians being forced into heterosexual marriages upon their sexuality becoming known to their family or community.26 There are no laws or policies to prevent forced marriages of this nature.



20



United States Department of State, 2015 Country Reports on Human Rights Practices - Sri Lanka (13 April 2016) . 21 Human Rights Watch, above n 8. 22 Kaleidoscope Human Rights Foundation, ‘Shadow Report to the UN Human Rights Committee regarding Sri Lanka’s protection of the Rights of LGBTI Persons (Response to List of Issues)’ (September 2014), 10. 23 Sri Lanka BRIEF, In Sri Lanka, I am Considered a Criminal Just Because of Who I Love - Shyam Selvadurai, 17 May 2016 . 24 Priya Thangarajah, Strengthening of Legal Protection for LGBT in Sri Lanka: road to decriminalization, Equal Ground . 25 Ibid. 26 See 'Human Rights Violations Against Lesbian, Gay, Bisexual and Transgender (LGBT) People in Sri Lanka: A Shadow Report', submitted at the 100th Session of the HRC, March 2014, Geneva. Prepared by EQUAL GROUND et al, December 2013, 11.
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39.



RIGHT TO AN ADEQUATE STANDARD OF LIVING (ARTICLE 11) Relevant Articles of ICESCR



40.



Article 11(1) of the ICESCR provides for the right of everyone to an adequate standard of living, including housing (among other things) and the continuous improvement of living conditions.



41.



According to the Committee’s General Comment No. 4, enjoyment of the right to adequate housing must not be subject to any form of discrimination, in accordance with Article 2(2). 27 The Committee has also pointed out that the right to housing should not be interpreted in a narrow, technical manner, but instead includes 'the right to live somewhere in security, peace and dignity'.28 Sri Lanka's Compliance with Article 11 of ICESCR



42.



In Sri Lanka, it is culturally expected that adults, particularly women, reside with their birth families until they are married. Accordingly, LGBTI people who attempt to find housing or are forced out of their family homes, often face difficulties in securing accommodation because of their gender identity or sexual orientation.29 Human Rights Watch has reported that Sri Lankans are reluctant to lease accommodation to transgender people and that LGBTI people may be more vulnerable to discrimination if their appearance does not conform to social standards.30



43.



There are several documented instances of LGBTI persons facing discrimination in relation to housing. In one instance a gay man was asked to leave his accommodation by his landlord. The landlord had been pressured by the man’s neighbours, who had learnt of his sexuality and did not want a gay man living in their community.31 Other instances include a landlord who upon discovering that their tenant identified as LGBTI increased the rent by 200%, and another in which a landlord threatened to report a tenant's sexuality or gender identity to the police.32 A lack of legal protection often necessitates that LGBTI individuals in such a situation to either comply with their landlord's demands, or be forced to relocate without any grounds for opposition or legal challenge.33



Committee on Economic, Social and Cultural Rights, “General Comment No 4: The Right to Adequate Housing (Article 11(1) of the Covenant)”, adopted in the Committee’s 6th session, 13 December 1991, E/1992/23 [6]. 28 Ibid [7]. 29 Human Rights Watch, above n 8. 30 Ibid. 31 Ibid. 32 See 'Human Rights Violations Against Lesbian, Gay, Bisexual and Transgender (LGBT) People in Sri Lanka: A Shadow Report', submitted at the 100th Session of the HRC, March 2014, Geneva. Prepared by EQUAL GROUND et al, December 2013, 8-9. 33 Ibid. 27
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44.



The deeply rooted prejudice against LGBTI people, and the attendant fear of their relationship and/or sexual orientation and gender identity/expression being discovered by their neighbours and landlords, often prevents LGBTI people from exercising their right to live in security, peace and dignity under Article 11(1), as interpreted by the CESCR in General Comment No. 4.34



45.



RIGHT TO HIGHEST ATTAINABLE STANDARD OF PHYSICAL AND MENTAL HEALTH (ARTICLE 12) Relevant Articles of the ICESCR



46.



Article 12(1) of the ICESCR recognises the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. Article 2(2) requires that this right be exercised without discrimination as to status, which includes discrimination based on sexual orientation, gender identity/expression and intersex status.35



47.



The right to health under Article 12 includes the right to sexual and reproductive health.36 The CESCR has explicitly recognised that LGBTI persons experience multiple and intersecting forms of discrimination that exacerbate their exclusion from the right to sexual and reproductive health under Article 12.37 Sri Lanka’s Failure to Comply with Article 12 of the ICESCR



48.



Sri Lanka provides a system of free universal healthcare and routinely outperforms its South Asian neighbours in a number of healthcare metrics such as life expectancy and maternal mortality.38 This, in part, is due to the Government of Sri Lanka’s commitment to achieving the United Nation’s Millennium Development Goals over the last decade; demonstrated, for example, by the development, funding and implementation of the Ministry of Health’s National Health Strategic Master Plan 2007-2016.39



49.



However, the benefits of Sri Lanka’s healthcare system have not been shared equally by its citizens. Sri Lanka has failed to deliver accessible and acceptable medical services specific to



Committee on Economic, Social and Cultural Rights, “General Comment No 4: The Right to Adequate Housing (Article 11(1) of the Covenant)”, adopted in the Committee’s 6th session, 13 December 1991, E/1992/23 [7]. 35 Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and Cultural Rights), 42nd sess, Agenda Item 3, UN Doc E/C.12/GC/20 (2 July 2009) [32]. 36 Committee on Economic, Social and Cultural Rights, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/22 (2 May 2016) para 1; Committee on Economic, Social and Cultural Rights, Substantive Issues Arising in the Implementation of the International Covenant on Economic, Social and Cultural Rights: General Comment No. 14 (2000), 22nd sess, Agenda Item 3, UN Doc E/C.12/2000/4 (11 August 2000) [2], [8], [11], [16], [21], [23], [34] and [36]. 37 Committee on Economic, Social and Cultural Rights, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/22 (2 May 2016) [2]. 38 The United Nations Population Fund, ‘The State of World Population 2015’ (2015), 119, 125. 39 World Health Organisation, ‘Country Cooperation Strategy: at a glance’ (2014). 34
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LGBTI needs. 50.



Several conditions in Sri Lanka exacerbate the discrimination faced by LGBTI persons seeking to exercise their Article 12 right to the highest attainable standard of physical and mental health.



a) Discrimination by healthcare providers 51.



Discrimination and stigma surrounding LGBTI issues significantly interferes with the LGBTI community’s enjoyment of the Article 12 right to health.40 This is amplified when the discrimination comes from healthcare providers themselves, which can act as a major disincentive to LGBTI persons seeking treatment.41



52.



Doctors and other medical staff are often unaware of, and insensitive to, the health needs of LGBTI people.42 Transgender people in Sri Lanka, for example, routinely face medical professionals who consider them mentally ill, refuse to treat them and fail to address transgender health issues such as access to hormone therapy or sex affirmation surgery. 43



53.



Medical professionals in Sri Lanka who do treat LGBTI persons, often lack sensitivity and routinely breach patient confidentiality.44 Disclosure of sexuality and/or HIV status by healthcare staff erodes the LGBTI community’s trust in local healthcare infrastructure.45



b) Access to sex affirmation surgery and hormone replacement therapy 54.



Sex affirmation surgery is not accessible to many transgender people in Sri Lanka. The administrative process is unstructured, discretionary and paradoxical: … there is no structured system which allows transgender men or women to alter the category of ‘sex’ on their Birth Certificate or National Identity Card. This has been left to the discretion of the medical practitioner who in effect, risks his licence if he/she performs sex altering surgery on a client whose birth certificate notes his/her sex at birth. As there is no legal provision to change one’s sex, people are advised to first change their birth certificates and only then go through with sex altering surgery; in effect putting the cart before the horse. 46



55.



The process is also cost-prohibitive, with procedures not covered by healthcare, expensive



40



Anand Grover, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, 14th sess, Agenda Item 3, UN Doc A/HRC/14/20 (27 April 2010), 4. 41 John Goodwin, ‘Legal environments, human rights and HIV responses among men who have sex with men and transgender people in Asia and the Pacific: An agenda for action’ (July 2010), 38. 42 Human Rights Watch, above n 8, 39. 43 Ibid, 39. 44 Ibid, 39-40. 45 John Goodwin, ‘Legal environments, human rights and HIV responses among men who have sex with men and transgender people in Asia and the Pacific: An agenda for action’ (July 2010) 38. 46 The Women’s Support Group, ‘The Status of Lesbians, Bisexual Women and Transgendered Persons in Sri Lanka: NGO Shadow Report to the Committee on the Elimination of All Forms of Discrimination Against Women’ (January 2011) 5.
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and subject to discretion in pricing.47 56.



Doctors are rarely formally trained in conducting sex affirmation surgery, with a number of surgeries in Sri Lanka being done incorrectly.48 A mishandled surgery interferes with not only an individual’s physical health, but also their mental health. Further, a fear of discrimination and medical negligence adds to the reluctance of the LGBTI community to seek medical help when required.49



57.



Access to hormone replacement therapy in Sri Lanka is also limited. LGBTI individuals in Sri Lanka report an unavailability of hormones, a lack of guidance on hormone replacement and an inflexibility in treatment.50



c) Mental health 58.



The discrimination and stigmatisation faced by Sri Lanka’s LGBTI community materially impinges their Article 12 right to the highest standard of mental health. Although Human Rights Watch could not identify academic studies on the mental health of LGBTI Sri Lankans, it identified studies conducted elsewhere which suggest that higher levels of discrimination can adversely impact the mental health of lesbian, gay, bisexual or transgender people.51



59.



Despite this, the Director of Mental Health at Sri Lanka’s Ministry of Health has indicated that no government programming currently takes into consideration the special mental health needs of LGBTI people and the sensitivities involved in addressing their concerns when they seek mental health services.52



60.



In a project incorporating 33 qualitative interviews of Lesbian, Bisexual and Transgender (LBT) people, 31 out of 33 interviewees reported that emotional and physical violence, perpetrated on account of their sexual orientation, gender identity or gender expression, had negatively impacted on their mental health. Amongst the mental health issues cited were depression, anxiety, anger, frustration, and fear arising from actual experiences of violence and anticipation of further violence. 20 out of 33 chose not to disclose their sexual orientation to anyone for fear of rejection from society, friends and family. One-third of interviewees (11 out of 33) reported attempting suicide.53



47



Human Rights Watch, above n 8, 42. Ibid. 49 Ibid. 50 Ibid, 43. 51 Ibid, 39. 52 Ibid. 53 Women's Support Group (WSG) interviews conducted 28 April 2011, 7 October 2011, and 16 February 2011, cited in 'Sri Lanka: Not Gonna Take it Lying Down' in Violence: Through the lens of Lesbian, Bisexual Women and Trans People in 48
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d) Forced therapy and institutionalisation 61.



The World Psychiatric Association (WPA) has stated that it 'accepts same-sex orientation as a normal variant of human sexuality' and that 'same-sex sexual orientation, attraction, and behaviour and gender identity are not seen as pathologies'.54



62.



Yet there have been a number of cases in which families have sought assistance from healthcare providers to ‘cure’ family members who manifest ‘non-normative tendencies’.55 Such ‘aversion therapy’ is aimed at turning persons away from homosexuality or gender nonconformity toward heterosexuality56 Aversion therapy may include institutionalisation, forced psychotherapy, forced medication and/or forced confinement.57



63.



The WPA has declared so-called ‘treatments of homosexuality’ 'ineffective, potentially harmful, and unethical'.58



64.



Further, such treatment can be damaging to mental health and erodes the LGBTI community’s trust in healthcare providers which restricts access to the highest attainable standards of physical and mental health.



e) Criminalisation of consensual same-sex conduct and gender non-conformity 65.



The criminalisation of consensual same-sex sexual conduct gender diversity infringes on the Article 12 right to health both directly and indirectly.59 For example, it impedes public health and education initiatives with respect to HIV/AIDS prevention by discouraging high-risk individuals, including transgender men and men who have sex with men, from accessing treatment due to fear of disclosure or sanctions.60



66.



In a mid-term review of its 2013-2017 Strategic Plan, Sri Lanka’s National STD/AIDS Control Programme recommended decriminalisation,61 noting that 'continued criminalisation



Asia (May 2014) International Gay and Lesbian Human Rights Commission, 8. 54 World Psychiatric Association, WPA Position Statement on Gender Identity and Same-Sex Orientation, Attraction, and Behaviours (March 2016) . 55 Coalition for Sexual Rights (CREA, Equal Ground, The Sexual Rights Initiative and The Women’s Support Group), ‘Joint Stake Holder Submission to the Universal Periodic Review: Sri Lanka’ (November 2011) 10; The Women’s Support Group, ‘The Status of Lesbians, Bisexual Women and Transgendered Persons in Sri Lanka: NGO Shadow Report to the Committee on the Elimination of All Forms of Discrimination Against Women’ (January 2011) 6. 56 Human Rights Watch, above n 8, 45. 57 Coalition for Sexual Rights (CREA, Equal Ground, The Sexual Rights Initiative and The Women’s Support Group), ‘Joint Stake Holder Submission to the Universal Periodic Review: Sri Lanka’ (November 2011) 10; The Women’s Support Group, ‘The Status of Lesbians, Bisexual Women and Transgendered Persons in Sri Lanka: NGO Shadow Report to the Committee on the Elimination of All Forms of Discrimination Against Women’ (January 2011) 6. 58 World Psychiatric Association, WPA Position Statement on Gender Identity and Same-Sex Orientation, Attraction, and Behaviours (March 2016) . 59 Anand Grover, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, 14th sess, Agenda Item 3, UN Doc A/HRC/14/20 (27 April 2010), 4. 60 Kaleidoscope Human Rights Foundation, above n 22, 6. 61 Human Rights Watch, above n 8, 44.
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of sexual activity between members of the same sex is likely to marginalise these individuals and promote stigma and discrimination'.62



f) Abuse, harassment and violence 67.



LGBTI persons are vulnerable to abuse, harassment and violence that can be detrimental not only to their mental health, but also to their physical health and bodily integrity.



68.



In a project involving 33 qualitative interviews of LBT individuals, all 33 interviewees reported experiencing some form of emotional violence as a result of their sexual orientation, gender identity or gender expression, while over two-thirds of the interviewees (26 out of 33) reported physical violence.



69.



RIGHT TO EDUCATION (ARTICLE 13) Relevant Articles of the ICESCR



70.



Article 13(1) of the ICESCR recognises 'the right of everyone to education', where education 'shall be directed to the full development of the human personality and the sense of its dignity'. Article 2(2) requires that this right be exercised without discrimination on the basis of sexual orientation, gender identity and intersex status.63



71.



The CESCR has emphasised that States Parties are under an obligation to avoid measures that hinder or prevent the enjoyment of the right to education.64 Sri Lanka’s Failure to Comply with Article 12 of the ICESCR



72.



For parts of South Asia and the Pacific, 'there is a dearth of information' on school violence, bullying and discrimination on the basis of sexual orientation and gender identity. 65 In 2015, UNESCO reported that 'no data could be found' on the levels of school discrimination, bullying and violence faced by Sri Lanka’s LGBTI students.66



73.



However, UNESCO was able to identify some common themes facing LGBTI students across the Asia-Pacific region: 73.1



the majority of LGBT students report having experienced bullying, violence or discrimination;



National STD/AIDS Control Programme, ‘National Response to HIV/AIDS and Sexually Transmitted Infections in Sri Lanka: Mid Term Review 2013-2017 National Strategic Plan’ (January-February 2015), 63. 63 CESCR, General Comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and Cultural Rights), 42nd sess, Agenda Item 3, UN Doc E/C.12/GC/20 (2 July 2009) para 32. 64 CESCR, General Comment No. 13: Implementation of the International Covenant on Economic, Social and Cultural Rights: The right to education (article 13 of the Covenant), 21st sess, UN Doc E/C.12/1999/10 (8 December 1999) para 47. 65 United Nations Educational, Scientific and Cultural Organisation (UNESCO), From Insult to Inclusion: Asia-Pacific Report on school bullying, violence and discrimination on the basis of sexual orientation and gender identity (2015), 11. 66 Ibid, 33. 62
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73.2



verbal bullying is the most common, however social bullying such as exclusion is also prevalent, followed by physical bullying and sexual harassment;



73.3



violence is often highly gendered with gay and bisexual men and transgender students reporting higher levels of victimisation and physical bullying;



73.4



it is not only those who self-identify as LGBT who are targeted for this violence and discrimination but also those who do not conform to gender norms, including societal expectations for heterosexual relationships;



73.5



the perpetrators are largely other learners; however, in some instances those working in the education sector are also responsible for violence and discrimination;



73.6



institutional level discrimination and exclusion are common including misrepresentation in textbooks and curricula and an absence of gender-appropriate regulations and facilities; and



73.7



in many instances those targeted by violence and bullying do not seek help, as schools have insufficient support or response mechanisms to deal with the issues. 67



74.



Victims of violence, bullying and discrimination on the grounds of sexual orientation and gender identity were found in UNESCO's report to experience a greater risk of physical and mental health problems, including depression and anxiety, suicidal ideation and behaviour, and substance abuse (which constitutes a violation of the right to the highest attainable standard of physical and mental health under Article 12).68



75.



Evidence from the region also demonstrates that educational performance and achievement are affected (which constitutes a violation of the right to education under Article 13) leading to life-long impacts on employment and economic prospects and broader societal level impacts (which constitutes a violation of a number of ICESCR articles).69



76.



Other studies have long found that discrimination and victimisation of students affect their participation, attendance and drop-out rates (constituting a fundamental violation of the right to education under Article 13).70



77.



Several conditions in Sri Lanka exacerbate the discrimination faced by LGBTI persons seeking to exercise their Article 13 right to education.



67



Ibid, 11. Ibid. 69 Ibid. 70 See, eg, Paulo Sérgio Pinheiro, Independent Expert for the United Nations, 'Chapter 4: Violence against children in schools and educational settings', World Report on Violence Against Children: United Nations Secretary General's Study on Violence (2006). 68
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a) Failure to include sexual orientation and gender diversity in school curricula 78.



Sri Lanka does not currently have a mandated curriculum on sexual orientation and gender diversity, whether within sex education programs or more broadly. The content of sex education is, if conducted at all, is 'structured in a very biological manner' and not in accordance with the United Nations Population Fund (UNPFA) Operational Guidance for Comprehensive Sexuality Education.71 This contributes to a non-inclusive environment for LGBTI students, can contribute to bullying and harassment of LGBTI students and can contribute to poor mental health outcomes.



b) No legal or policy frameworks against bullying and discrimination based on sexual orientation or gender identity 79.



While legal and policy frameworks are in place in Sri Lanka that address school bullying and violence, these frameworks do not address sexual orientation-based or gender identity-based bullying or discrimination.72



80.



The Child Friendly School (CFS) Programme implemented in Sri Lanka for example, could address bullying and discrimination based on sexual orientation, gender identity or intersex status but has not been done so.73



c) Inadequate sexual health education in schools and a failure to canvass sexual health issues disproportionately affecting the LGBTI community 81.



Teachers in Sri Lanka are inadequately trained in sex and reproductive health education74 and are generally 'not comfortable in carrying out this work' (referring specifically here to addressing HIV/AIDS as part of the reproductive health content of sex education classes).75



82.



Knowledge of sexual reproductive health remains low among Sri Lankan adolescents.76 For example, only 7.9% of women and men aged 15–24 in Sri Lanka, correctly identified ways of preventing the sexual transmission of HIV (based on limited data).77



Coalition for Sexual Rights (CREA, Equal Ground, The Sexual Rights Initiative and The Women’s Support Group), ‘Joint Stake Holder Submission to the Universal Periodic Review: Sri Lanka’ November 2011, 12 . 72 United Nations Educational, Scientific and Cultural Organisation (UNESCO), From Insult to Inclusion: Asia-Pacific Report on school bullying, violence and discrimination on the basis of sexual orientation and gender identity (2015), 73. 73 United Nations Educational, Scientific and Cultural Organisation (UNESCO), From Insult to Inclusion: Asia-Pacific Report on school bullying, violence and discrimination on the basis of sexual orientation and gender identity (2015), 73. 74 R Hettiarachchi, S Sivayogan and S A P Gnanissara, ‘Effectiveness of an educational intervention on sexual and reproductive health education directed at school teachers in the Kalutara district’ (2008/2009) 31/32 (1&2) Sri Lanka Journal of Social Sciences 17, 18. 75 National STD and AIDS Control Programme, ‘UNGASS Country Progress Report: Sri Lanka (Jan 2008-Dec 2009’, progress report to the United Nations General Assembly Special Session (UNGASS) on HIV/AIDS, 26 . 76 Hettiarachchi et al, above n 74, 17, 18. 77 D Clarke, Sexuality education in Asia: Are we delivering? An Assessment from a rights-based perspective (Plan, 2010), 71
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83.



HIV/AIDS education is only compulsory in Grades 6-9. It is optional in Grades 10-11 and a large number of students do not avail themselves of this opportunity.78



84.



These factors increase the risk of poor negative health outcomes for LGBTI students and can contribute to wider school community misconceptions which in turn lead to greater bullying and harassment of LGBTI students.



85.



In its recent report, Human Rights Watch noted that: While there is a school reproductive health curriculum as part of a biology class course, interviewees said that teachers sometimes do not teach it and instead ask students to 'just read it at home'. One person said the reproductive health chapter was so focused on anatomy and written in such scientific language that 'even after reading the chapter, we didn’t know what sex was'. Another recalled being taught about sex by a teacher who was so bashful that she said: 'You know what happened to the plant? It also happens to humans.'79



d) Gender policing in schools 86.



Gender policing can take my forms; both explicit and implicit. For example, the requirement to wear a school uniform is almost universal in Sri Lanka’s public and private schools and is generally strictly enforced. Students are usually obliged to wear uniforms that reflect the gender of their identification documents. This creates significant difficulty for transgender youths, who breach uniform requirements if they dress according to their identified gender.



87.



Forcing transgender youths to dress according to their legal sex prevents them from expressing their gender, which causes many transgender individuals to drop out of school or higher education institutions, and can create a significant degree of mental trauma for them.80



88.



In relation to gender policing in Sri Lankan schools, Human Rights Watch (2016) notes that (footnotes omitted): Gender policing often begins at school. Dushan, a 33-year-old transgender man, said that teachers at his girls’ school were so irked by his short hair, they insisted that he wear a bow or a flower in his hair. Maneesha, a 26-year-old lesbian, said there were frequent lesbian 'witchhunts' at her national school in Colombo, and that after two players on her sports team had a relationship, her coach instructed all players to grow their hair to supposedly lessen the risk of lesbianism.81



89.



CONCLUSION



90.



As outlined above, significant work remains to be undertaken by the Sri Lankan Government to bring Sri Lanka into full compliance with the ICESCR in respect of LGBTI groups and



41. 78 National STD and AIDS Control Programme, above n 75, 26. 79 Human Rights Watch, above n 8, 13. 80 See, eg, Kaleidoscope Human Rights Foundation, ‘Shadow Report to the UN Committee on Economic, Social and Cultural Rights regarding Thailand’s Protection of the Rights of LGBTI Persons’ April 2015, 14. 81 Human Rights Watch, above n 8, 11.
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individuals. 91.



We recommend that the CESCR add to its List of Issues the questions we have set out above in paragraph 7, to both underscore the importance of addressing the above issues and to ensure that Sri Lanka provide updates on the steps being taken to address these issues.
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