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FCA’s current regulatory approach Ida Levine, Capital International Nick Tassell, Blackstone Simon Powell, Advent International Sheenagh Egan, Isis



“Dear CEO” letters and attestations (1): background • • • • •



Highlight FCA concerns about particular issues Often follow thematic reviews Recent examples: • •



Outsourcing (December 2012) Conflicts of interest (November 2012)



Future areas of focus: • •



AML? Conduct risk?



“Dear Compliance Officer” letters



“Dear CEO” letters and attestations (2): regulatory context • • • • •



New approach to supervision Letters can be firm-specific Focus on senior management responsibility Greater scrutiny of Approved Persons Importance of compliance issues



“Dear CEO” letters and attestations (3): how to deal with them • Who needs to be involved? • Extent of review required? • What steps should senior management / the CEO personally take? • Possible to give qualified attestations? • Implications if attestation incorrect?



Supervisory and themed visits (1): background • Part of FCA supervision model • Supervisory v. themed visits • Enforcement may follow



Supervisory and themed visits (2): recent experiences • Very different experiences • Supervisory visit: • •



Ability to plan Broader scope



• Themed visit: • •



Specific theme – comparisons drawn with peers Team conducting review not familiar with business type



Supervisory and themed visits (3): survival tips • • • • •



Try to understand background Ask how visit will be conducted Do not underestimate time commitment Dealing with document requests Offer meetings with management / prepare senior people



Considerations for firms with regulated portfolio companies (1): key issues • Directors on boards will be Approved Persons • Consider risks: • •



PE firm – regulatory contagion Individual – personal exposure



Considerations for firms with regulated portfolio companies (2): pressures on PE firm • Pressure on PE firm compliance function: • •



How much support does the individual need? How involved should the PE firm be?



• How to deal with issues identified during due diligence?



Conflicts of interest and inducements (1): FCA approach • Key FCA supervisory themes for 2014 • Subject of keynote speech by Martin Wheatley (Oct. 2013) • •



Conflicts: thematic review to follow up on FSA’s previous work Inducements: key area of focus for FCA: - Emphasis on transparency and disclosure



Conflicts of interest and inducements (2): conflicts of interest • Rules now in MiFID and AIFMD • AIFMD requirements: • • • • •



Treating AIFs and investors fairly Taking reasonable steps to avoid conflicts Segregation of incompatible tasks Managing unavoidable conflicts Disclosure



Conflicts of interest and inducements (3): inducements •



Rules for MiFID and AIFMD •



No fee should be charged other than a fee directly from the client / AIFM



•



Otherwise must be disclosed comprehensively and demonstrate enhancement to the services provided to the client / AIF and is in its best interests



•



Otherwise is a proper cost of the client / AIF e.g. Custody



•



MiFID and AIFMD rules on inducements are substantially the same: - However MiFID II (due in 2015) – complete ban on inducements expected - Precise formula yet to be agreed



•



MiFID Exempt Firms (e.g. £5k firms) •



Lighter touch than MiFID rules – inducements must not cause a conflict of interest



AIFMD: practical issues arising out of the FCA application process Charles Barter, Bridgepoint Oli Morris, KPMG



Preparing for authorisation (1): overview • Deadline for applications: 22 January 2014 • Key work-streams: • • • • •



Depositary Regulatory Business Plan (RBP) Portfolio / risk management arrangements Remuneration Policies and procedures



Preparing for authorisation (2): resource requirements • How long will preparations take? • Who should be involved? • • •



Not just a compliance project Involve COO, FD and Funds Team in particular Importance of external advisers



Key work-streams (1): depositary • •



Meet potential depositaries Identify the most suitable: • • •



• •



Due diligence – involve COO and FD Large banks – liability issues Importance of ‘fit’ – ongoing interactions



Detailed discussions needed prior to VoP submission Time needed to onboard



Key work-streams (2): RBP, portfolio / risk management and remuneration •



RBP: • •



•



Portfolio / risk management: • •



•



Takes substantial amount of time Requires key arrangements to be settled – consider checklists How will arrangements function in practice? Easier for bigger firms?



Remuneration: •



Consider how to comply – prepare policy



Key work-streams (3): policies and procedures • Consider: • •



Where updates only are required Where new policies and procedures are required



• Prioritise appropriately: •



Possible to continue certain updates following VoP submission (but prior to authorisation)



FCA application process (1): questions • Expect questions – common areas: • • • • •



Portfolio / risk management Remuneration Valuation FCA notifications Individual AIFs



• Top tips for responding



FCA application process (2): surprises • Technical issues in submitting application • Passporting notification fees
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