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National Human Rights Institutions and Economic, Social, and Cultural Rights: Toward the Institutionalization and Developmentalization of Human Rights C. Raj Kumar* Abstract The article discusses the importance of National Human Rights Institutions (NHRIs) in promoting and protecting economic, social, and cultural rights (ESCRs). Every effort needs to be made by NHRIs to ensure that ESCRs are not neglected by the state. There is need for greater interaction between the NHRIs and state agencies to address the potential violations of ESCRs that the state and nonstate actors may be committing by way of * C. Raj Kumar teaches at the School of Law, City University of Hong Kong, Hong Kong, China. He is an Honorary Consultant to the National Human Rights Commission in India. He is also the Chief Executive Officer of Legal Education and Research Society (LEARS), an NGO based in New Delhi. He received the following degrees: B.Com. (Madras), LL.B. (Delhi), B.C.L. (Oxford), LL.M. (Harvard). He was a Rhodes Scholar, University of Oxford, UK; Landon H. Gammon Fellow, Harvard Law School; James Souverine Gallo Memorial Scholar, Harvard University; Visiting Research Fellow, Faculty of Law, Meiji Gakuin University, Tokyo, Japan. He was also a Visiting Researcher, New York University School of Law; Attorney with Weil, Gotshal & Manges, LLP, New York; Consultant and Research Associate, National Human Rights Commission, New Delhi, India. He has held consultancy assignments for the United Nations Development Programme (UNDP) and the United Nations University (UNU). His areas of specialization include international human rights law, law and development, and law and governance, and comparative constitutional law. He has more than seventy publications to his credit and has published widely in law journals in Australia, Hong Kong, Japan, and the United States. This article grew out of a paper that the author presented at the Second Asian Law Institute Conference held at the Faculty of Law, Chulalongkorn University, Bangkok, Thailand, 26–27 May 2005. The author would like to thank the City University of Hong Kong for awarding him the Start-Up Grant and the Strategic Development Grant, which helped immensely in research. The author also appreciates the assistance of research assistants, Elliot Fung, Yiyan Huang, Vincent Wing Yin Sze, and Fouzia Zafar, in writing this article. The author thanks Professors Michael C. Davis, Stephen P. Marks, and Yogesh K. Tyagi for their useful comments on an earlier version of this article. Human Rights Quarterly 28 (2006) 755–779 © 2006 by The Johns Hopkins University Press
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their policies or lack of policies. The article argues that the NHRIs need to operationalize their programs, including the processes relating to investigation of allegations of human rights violations and examination of policies and actions by government agencies, in a manner that takes full account of the implementation of ESCRs. This involves at various levels a fundamental reexamination of the role of NHRIs, particularly when the enabling legislation, constitution of a particular country, the courts, and other legal institutions have not previously supported the notion of NHRIs engaging in the promotion and protection of ESCRs.



I. Introduction NHRIs1 have come to occupy a central role in the domestic implementation of both international human rights norms2 and domestic, constitutional, and other legal obligations. Since the United Nations (UN) started promoting the institution of NHRIs several decades ago, remarkable developments in the formation of NHRIs have occurred in numerous countries. This trend is continuing as governments are increasingly under pressure from the UN, the international community, international and domestic NGOs, and academics to establish human rights commissions.3 There have been several reports from leading international NGOs that have systematically assessed the workings and highlighted the drawbacks of NHRIs in selected countries.4 Academic literature has contributed to the understanding of the role and needed improvements of NHRIs in the protection and promotion of human rights.5 As for the role of NHRIs, however, much 1. For a critical perspective on NHRIs, see C. Raj Kumar, National Human Rights Institutions: Good Governance Perspectives on Institutionalization of Human Rights, 19 Am. U. Int’l L. Rev. 259 (2003). 2. See Henry Steiner & Philip Alston, International Human Rights in Context 705 (2d ed. 2000) (reviewing the formation of international human rights). 3. See generally Martin A. Olz, Non-Governmental Organizations in Regional Human Rights Systems, 28 Colum. Hum. Rts. L. Rev. 307 (1997). In the same vein, the assessment of the performance of NHRIs is also being done with a view to ensuring that quality is not compromised while increasing the quantity. See International Council on Human Rights Policy (ICHRP), Performance & Legitimacy: National Human Rights Institutions (2004), available at http://www.ichrp.org/paper_files/102_p_01.pdf. See also ICHRP, Assessing the Effectiveness of National Human Rights Institutions (2005), available at http://www. ichrp.org/paper_files/125_p_01.pdf. 4. See Human Rights Watch, Protectors or Pretenders? Government Human Rights Commissions in Africa (2001) [hereinafter Protectors or Pretenders?] (finding that the number of countries with NHRIs has increased significantly between 1989 and 2000), available at http://www.hrw.org/reports/2001/africa/. 5. See Linda C. Reif, Building Democratic Institutions: The Role of National Human Rights Institutions in Good Governance and Human Rights Protection, 13 Harv. Hum. Rts. J. 1, 2 (2000). See generally Amanda Whiting, Situating Suhakam: Human Rights Debates and Malaysia’s National Human Rights Commission, 39 Stan. J. Int’l L. 59, 72–74 (2003) (examining the UN initiatives and Paris Principles as a basis for discussing human rights
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of the focus has been on the protection and promotion of civil and political rights (CPRs).6 Unfortunately, NHRIs are perceived as institutions that only respond to violations of CPRs. The international community has neglected the obligations under the International Covenant on Economic, Social and Cultural Rights (ICESCR)7 with its nearly uniform focus on the International Covenant on Civil and Political Rights (ICCPR);8 this has contributed to NHRIs’ focused attention to addressing violations of civil and political rights. Of course, enforcement of international law9 and international human rights norms10 has generally been weak,11 but under this already weak enforcement regime, ESCRs are given much less attention than CPRs. This has created a situation in which NHRIs are, at best, institutions that function well only 



6. 7. 



8. 9. 10. 11. 



in Malaysia). See also Sonia Cardenas, National Human Rights Commissions in Asia, 4 Hum. Rts. Rev. 30, 31–32 (2002) (evaluating international human rights against state sovereignty); Mario Gomez, Sri Lanka’s New Human Rights Commission, 20 Hum. Rts. Q. 281, 282–83 (1998) (assessing the value of the UN proposals and the Paris Principles); Sidney Jones, Regional Institutions for Protecting Human Rights in Asia, 50 Austl. J. Int’l Aff. 269, 269–70 (1996) (examining the effectiveness of international commissions on the regional level); Stephen Livingstone, The Northern Ireland Human Rights Commission, 22 Fordham Int’l L.J. 1465, 1468–69 (1999) (discussing the Paris Principles and the UN guidelines as the basis for creating NHRIs in Northern Ireland); Vijayashri Sripati, India’s National Human Rights Commission: A Shackled Commission?, 18 B.U. Int’l L.J. 1, 4–6 (2000) (assessing the success of the UN ideals and Paris Principles in India); Japanese Civil Liberties Union, National Human Rights Commission for Japan, Universal Principle: Human Rights Newsletter from Japan Civil Liberties Union 3–10 (2002), available at http://www.jclu.org/katsudou/universal_principle/up10.pdf (proposing the creation of a National Human Rights Commission for Japan and evaluating its role and purpose in the country). See generally Carolyn Evans, Human Rights Commissions and Religious Conflict in the Asia Pacific Region, 53 Int’l & Comp. L.Q. 713 (2004). International Covenant on Economic, Social and Cultural Rights, adopted 16 Dec. 1966, G.A. Res. 2200A (XXI), U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3 (entered into force 3 Jan. 1976). Some of the rights the ICESCR guarantees are: self-determination (Article 1); equal rights for men and women (Article 3); work (Article 6); just and favorable conditions of work (Article 7); the rights of workers to organize and bargain collectively (Article 8); social security and social insurance (Article 9) and protection and assistance for the family (Article 10); adequate standard of living, including adequate food, clothing, and housing (Article 11); freedom from hunger (Article 11); the highest attainable standard of physical and mental health, including the right to healthcare (Article 12); education (Article 13); and the right to culture and to benefit from scientific progress (Article 15). This was outlined in Ontario Human Rights Commission (OHRC), Policy and Education Branch, Human Rights Commissions and Economic and Social Rights, available at http://www.ohrc.on.ca/english/consultations/ economic-social-rights-paper.pdf. International Covenant on Civil and Political Rights, adopted 16 Dec. 1966, G.A. Res. 2200 (XXI), U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 (entered into force 23 Mar. 1976). See generally Harold Hongju Koh, Why Do Nations Obey International Law?, 106 Yale L.J. 2599 (1997). Harold Hongju Koh, How Is International Human Rights Law Enforced?, 74 Ind. L.J. 1397 (1999). Oona A. Hathaway, Do Human Rights Treaties Make a Difference?, 111 Yale L.J. 1935, 2015–19 (2002).
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when the legal, constitutional, and governance framework respects the rule of law, promotes good governance, and pursues sound development policies. At worst, NHRIs become institutions that legitimize the functions of the state and do not intervene even when blatant violations of civil, political, economic, social, and cultural rights occur.12 This article first examines the role of NHRIs in the protection and promotion of human rights and how their role is different from that of any other institution that has hitherto existed. In particular, the role and function of NHRIs will be differentiated from those of the state in ensuring that its citizenry is provided with the basic necessities of life and in contributing to the welfare and development of its people. NHRIs are also different from both domestic and international human rights NGOs.13 While naming and shaming is one of the strategies that may be uniformly applied by NHRIs and NGOs in highlighting human rights violations, NHRIs have certain unique responsibilities for ensuring good governance. NHRIs are also different from the human rights bodies under the UN system or regional human rights machinery. Second, this article examines the importance of ESCRs14 and the need for these rights to become the cornerstone for the development of underdeveloped countries.15 In this regard, it is important to have an integral understanding of CPRs and ESCRs. Third, this article examines the importance of the institutionalization of human rights and to what extent NHRIs have helped in this endeavor. Thus, it will discuss the functions of NHRIs and how these functions should be performed so that the institutionalization of human rights becomes as much about inculcating a human rights culture in a society as it is about providing redress mechanisms for human rights violations. Fourth, this article examines the need for the developmentalization of human rights16 and what role NHRIs ought to play in this process. In particular, it will address the importance of ESCRs in the general development of the 12. See Audrey R. Chapman, A “Violations Approach” for Monitoring the International Covenant on Economic, Social and Cultural Rights, 18 Hum. Rts. Q. 23, 24 (1996). 13. For further reading, see Michael Posner & Candy Whittome, The Status of Human Rights NGOs, 25 Colum. Hum. Rts. L. Rev. 269, 272–76 (1994). 14. United Nations Office of the High Commissioner for Human Rights, The United Nations Committee on Economic, Social and Cultural Rights: Fact Sheet No. 16 (Rev. 1) (1991), available at http://193.194.138.190/html/menu6/2/fs16.htm. 15. For a constitutional perspective of the debate relating to rights for minimum entitlements, see Erwin Chemerinsky, Making the Case for a Constitutional Right to Minimum Entitlements, 44 Mercer L. Rev. 525, 541 (1993); Erwin Chemerinsky, Under the Bridges of Paris: Economic Liberties Should Not Be Just for the Rich, 6 Chapman L. Rev. 31–41 (2003); Mark S. Kende, The South African Constitutional Court’s Embrace of Socio-Economic Rights: A Comparative Perspective, 6 Chapman L. Rev. 137 (2003). 16. See generally, C. Raj Kumar, Institutionalization of Human Rights in Asia: Developmentalizing Rights to Promote Good Governance, 12 Asia Pacific L. Rev. 143 (2004).
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human rights discourse and the need for NHRIs to change their approach so that both ESCRs and CPRs are given equal importance.17 Finally, the article provides a thematic framework for how NHRIs can play a useful role in protecting, promoting, and fulfilling ESCRs.18 II. Institutional Priorities and Norms Enforcement NHRIs are domestic institutions established through a provision in the constitution, legislation, or by way of a presidential decree or executive order.19 To some extent, the manner of formation of NHRIs also determines their power and functions, as well as their institutional legitimacy, functional independence, and financial autonomy. The protection and promotion of human rights are clearly important functions of the state. While fundamental rights are generally couched in the language of negative rights against the state, the state apparatus ought to function in an active manner that protects the rights and freedoms of its people. In fact, the important wings of the government—the legislature, executive, or judiciary—function with a view toward ensuring the rights and freedoms of people. But there is something fundamental and basic about NHRIs that is different from the state and its aforementioned instrumentalities. Unlike other institutions, which are vested with the task of governing a country (legislature and executive) and the administration of justice (judiciary), NHRIs’ exclusive mandate is to protect and promote human rights. While various functions of other institutions can ensure the protection and promotion of human rights, this is the core mission and fundamental purpose of NHRIs. However, performance assessments of NHRIs indicate that NHRIs tend to become another arm of the state apparatus, producing less accessible bureaucratic styles of responding to human rights 17. Michael J. Dennis & David P. Stewart, Justiciability of Economic, Social and Cultural Rights: Should There be an International Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing, and Health?, 98 Am. J. Int’l L. 462 (2004). 18. For a comprehensive analysis of this relationship in the context of Canada, see OHRC, Human Rights Commissions and Economic and Social Rights, available at http://www. ohrc.on.ca/english/consultations/economic-social-rights-paper.pdf. 19. For NHRIs that have a constitutional foundation, see, e.g., the South African Human Rights Commission, available at http://www.sahrc.org.za/sahrc_cms/publish/cat_index_26.shtml; the Commission on Human Rights and Administrative Justice, Ghana, available at http://www.chrajghana.org/index?articleId=0001. For NHRIs created on the basis of legislation passed by the national Parliament, see, e.g., the National Human Rights Commission, India, available at http://nhrc.nic.in/; the Human Rights Commission of Malaysia, available at http://www.suhakam.org.my/en/index.asp. For an example of a NHRI created on the basis of a presidential decree, see the Human Rights Commission of the Maldives, available at http://www.hrcm.org.mv/. For a detailed analysis on the powers and functions of NHRIs, see C. Raj Kumar, National Human Rights Institutions: Good Governance Perspectives on Institutionalization of Human Rights, 19 Am. U. Int’l L. Rev. 259 (2003).
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violations.20 To distinguish themselves from the state, NHRIs must embrace their founding mission to ensure that human rights become the focal point of governance and development agendas of a country; that all institutions of the government conduct their affairs in conformity to domestic and international human rights norms and constitutional obligations; and that human rights are inculcated in the civic and political culture of a society. NHRIs must be distinguished from local or international human rights NGOs. There is no doubt that the work of NHRIs has a bearing on the work of NGOs, and vice versa; and they may be working together in protecting, promoting, and fulfilling human rights. NHRIs, unlike NGOs, are born either through an evolved democratic consensus or because of pressure from the international community. NHRIs are expressly formed by the government, but there is no doubt that the greater the independence and functional autonomy of the NHRIs, the better their performance regarding human rights enforcement.21 Like NGOs, NHRIs may also be monitoring the human rights situation in a country, but they should not be mere reporting and monitoring organizations. While much will depend upon the institutional mandate of the NHRIs, they should exercise their powers in such a manner as to expand the scope of human rights protection. This will entail constant engagement with other wings of the state government so that NHRIs are able to educate and create awareness about human rights, both inside and outside the government. NHRIs are well-situated to provide human rights impact assessments for government policies. This is particularly relevant for responding to violations of ESCRs when goals of development policy may result in violations of ESCRs. Because of the states’ role in the creation of NHRIs, governments may be more receptive to considering the assessment of NHRIs as opposed to those of domestic or international human rights NGOs. Additionally, NHRIs are different from human rights bodies under the UN system because NHRIs are at the front line of human rights battles at the domestic level. In contrast, the UN Office of the High Commissioner for Human Rights (UNOHCHR),22 the Human Rights Council, the Human Rights Committee, the UN Sub-Commission on Protection of Human Rights, the various other institutionalized programs under the umbrella of the UNOHCHR, and the Special Representatives, Special Rapporteurs, and Independent Experts all help protect, promote, and fulfill human rights at the international level. If the establishment of the United Nations and the adoption of the Universal Declaration of Human Rights 20. See generally ICHRP, Assessing the Effectiveness, supra note 3. 21. See Terry Collingsworth, The Key Human Rights Challenge: Developing Enforcement Mechanisms, 15 Harv. Hum. Rts. J. 183, 183–85 (2002). 22. See generally Fionnuala Ni Aoláin, Looking Ahead: Strategic Priorities and Challenges for the United Nations High Commissioner for Human Rights, 35 Col. Hum. Rts. L. Rev. 469 (2004).
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(UDHR)23 are recognized as important milestones for the human rights movement, the international community has learned that human rights are best monitored, protected, promoted, and fulfilled domestically. NHRIs are created expressly for this purpose.24 While the contribution of the UN in formulating international human rights standards and creating international human rights machinery is very useful, as is the work of international human rights NGOs engaged in human rights advocacy, the key element of human rights enforcement happens domestically within a country and, at times, locally within a place. The struggle for human rights worldwide has repetitively demonstrated that the shift from mere normative recognition of human rights to the actual enforcement of human rights is a big leap. It is here that NHRIs play a critical role, as the human rights discourse becomes more inclusive, not merely about international human rights norms; through the work of the NHRIs, the discourse also includes how these norms reinforce and, indeed, empower domestic constitutional obligations and domestic human rights commitments. In December 1998, the Committee on Economic, Social and Cultural Rights (CESCR) adopted General Comment 10,25 which deals with the role of NHRIs in the protection of ESCRs.26 The CESCR addressed the issue of the progressive and full realization of the ICESCR and recognized that one of the ways this can be achieved is through galvanizing the work of NHRIs. General Comment 10 states that it is essential for full attention to be given to ESCRs in all of the relevant activities of NHRIs.27 Such activities were identified as including: a) the promotion of educational and informational programmes designed to enhance awareness and understanding of economic, social and cultural rights both within the population at large and among particular groups such as the public service, the judiciary, the private sector and the labour movement; b) the scrutinizing of existing laws and administrative acts, as well as draft bills and other proposals, to ensure that they are consistent with the requirements of the ICESCR;



23. See Hurst Hannum, The Status of the Universal Declaration of Human Rights in National and International Law, 25 Ga. J. Int’l & Comp. L. 287, 290 (1996) (arguing that the UDHR remains the primary source of global human rights standards and is the basis for most human rights instruments). 24. See Mary Ann Glendon, Knowing the Universal Declaration of Human Rights, 73 Notre Dame L. Rev. 1153, 1164 n.53 (1998) (explaining how the UDHR formed the foundations of human rights law). 25. The Role of National Human Rights Institutions in the Protection of Economic, Social and Cultural Rights, General Comment No. 10, U.N. ESCOR, Comm. on Econ., Soc. & Cult. Rts., 19th Sess., U.N. Doc. E/C.12/1998/25 (1998). 26. Id. 27. Id.
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c) the provision of technical advice, or by undertaking surveys in relation to economic, social and cultural rights, including when requested by public authorities or other appropriate agencies; d) the identification of benchmarks at the national level against which the realization of ICESCR obligations can be measured; e) conducting research and inquiries designed to ascertain the extent to which particular economic, social and cultural rights are being realized, either within the country as a whole or in areas or in relation to communities that are particularly vulnerable; f) monitoring compliance with specific rights and providing reports to the public authorities and civil society; and g) examining complaints alleging violations of applicable economic, social and cultural rights standards within the state.28



Significantly, the CESCR also called upon states parties to the ICESCR to ensure that the mandates accorded to all NHRIs be expanded, if necessary, so that appropriate attention to ESCRs is given.29 The NHRIs themselves have started to take initiatives to recognize the importance of ESCRs in their work. A number of important issues relating to the implementation of ESCRs by NHRIs were discussed in an International Round Table on National Institutions Implementing Economic, Social and Cultural Rights that was held in New Delhi in December 2005.30 While the focus of the New Delhi Round Table was on the implementation of ESCRs in the domestic context, a plan of action was formulated that would help the NHRIs to deal with ESCRs.31 The fundamental problem with the NHRIs is in regard to the enforcement of human rights and directly related to their institutional status and powers that are granted under the law or policy that established these institutions. This institutional limitation affects the NHRIs in ensuring the protection and promotion of CPRs and is likely to affect more in relation to ESCRs. One of the ways by which the NHRIs can attempt to address this issue is to emphasize the indivisibility and interdependence of CPRs and ESCRs, as well 28. Id. 29. Id. For a comprehensive article on the incorporation of international human rights in a few selected constitutions, see Yash P. Ghai, Universalism and Relativism: Human Rights as a Framework for Negotiating Interethnic Claims, 21 Cardozo L. Rev. 1095 (2000). 30. The Round Table was a collaborative venture of the National Human Rights Commission of India and the Office of the United Nations High Commissioner for Human Rights (UNOHCHR). The Round Table was attended by representatives of twenty-four NHRIs from Afghanistan, Albania, Argentina, Burkina Faso, Costa Rica, the Democratic Republic of the Congo, Fiji, Ghana, India, Ireland, Jordan, Kenya, Kyrgyzstan, Mexico, Mongolia, Morocco, Nepal, New Zealand, the Republic of Korea, Senegal, South Africa, Sri Lanka, Thailand, and Uganda. For more information, see The New Delhi Concluding Statement, available at http://www.nhri.net/pdf/RT_New_Delhi_Conclusions_011205.pdf. 31. Id. at 5.
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as the fact that CPRs cannot be meaningfully realized without due regard to the protection and promotion of ESCRs. NHRIs have enough international support for this obviously attractive position. III. Relating Access to Justice to the Rule of Law and Development The human rights discourse has come to accept that ESCRs are as important as CPRs; human rights are universal, indivisible, and interdependent. However, the recognition of ESCRs as the equal of CPRs does not ensure that the enforcement mechanism is in place for the protection, promotion, and fulfillment of all these human rights. Article 2 of the ICESCR describes both the type of legal obligations that arise under the Covenant and the necessary implementation mechanisms for states parties.32 States are required to take steps to the maximum of their available resources so that the rights identified in the ICESCR are progressively realized.33 As noted by the Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights, “States parties shall use all appropriate means, including legislative, administrative, judicial, economic, social and educational measures, consistent with the nature of the rights in order to fulfill their obligations under the Covenant.”34 Similarly, the Maastricht Guidelines on Violations of Economic, Social and Cultural Rights notes: Like civil and political rights, economic, social and cultural rights impose three different types of obligations on States: the obligations to respect, protect and fulfill. Failure to perform any one of these three obligations constitutes a violation of such rights. The obligation to respect requires States to refrain from interfering with the enjoyment of economic, social and cultural rights. . . . The obligation to protect requires States to prevent violations of such rights by third parties. . . . The obligation to fulfill requires States to take appropriate legislative, administrative, budgetary, judicial and other measures towards the full realization of such rights.35



The Optional Protocol (OP) to the ICCPR empowered the UN Human Rights Committee (UNHRC) to deal with individual grievances arising out of



32. OHRC, Human Rights Commissions, supra note 18. 33. Id. 34. See The Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights, adopted 8 Jan. 1987, U.N. ESCOR, Comm’n on Hum. Rts., 43rd Sess., Agenda Item 8, U.N. Doc. E/CN.4/1987/17/Annex (1987), reprinted in The Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights, 9 Hum. Rts. Q. 122 (1987). 35. See The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, 20 Hum. Rts. Q. 691, 693–94 (1998).
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CPR violations.36 Currently, however, no similar body exists for the ICESCR. In this regard, it may be noted that for over fifteen years the CESCR and NGOs have been working to find ways to develop an optional protocol to the ICESCR that would provide a proper complaint procedure for persons or groups alleging violations of ESCRs. This has the potential to provide greater accountability on the part of the states parties to the implementation of ESCRs.37 The CESCR completed its consideration of a draft protocol in 1996.38 In 2001 the UN Commission on Human Rights appointed an Independent Expert for examining the question of a draft optional protocol to the ICESCR,39 who has submitted several reports.40 In 2003 the Commission established the open-ended working group to consider options regarding the elaboration of an optional protocol to the ICESCR.41 The chairperson concluded in her report that “[t]he working group did not reach consensus on whether to start drafting an optional protocol. Consequently, the Chairperson-Rapporteur recommends a deepening of the rich debates of its first session.”42 While the mere absence of international institutional monitoring machinery does not by itself discourage giving ESCRs and CPRs the same importance, this absence does highlight what appears to be the international preference for CPRs over ESCRs. 36. Optional Protocol to the International Covenant on Civil and Political Rights, adopted 16 Dec. 1966, G.A. Res. 2200A (XXI), U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 (entered into force 23 Mar. 1976), reprinted in 6 I.L.M. 383 (1967) [hereinafter Optional Protocol] (establishing a committee with authority to review alleged human rights violations). See also Henry Steiner & Philip Alston, International Human Rights in Context: Law, Politics, Morals 705–78 (1996) (analyzing the functions of the UN Human Rights Committee under the ICCPR Optional Protocol). 37. Stephen P. Marks et al., Harvard Project on Implementing Economic, Social and Cultural Rights (on file with author). 38. Report of the Committee on Economic, Social and Cultural Rights to the Commission on Human Rights on a Draft Optional Protocol for the Consideration of Communications in Relation to the International Covenant on Economic, Social and Cultural Rights, U.N. ESCOR, Comm’n on Hum. Rts., 53rd Sess., U.N. Doc. E/CN.4/1997/105, Annex (1996). 39. Question of the Realization in All Countries of the Economic, Social and Cultural Rights Contained in the Universal Declaration of Human Rights and in the International Covenant on Economic, Social and Cultural Rights, and Study of Special Problems Which the Developing Countries Face in Their Efforts to Achieve These Human Rights, U.N. ESCOR, Decision 1998/253 (1998), available at http://www.un.org/documents/ecosoc/ dec/1998/edec1998–253.htm. 40. Report of the Independent Expert on the Question of a Draft Optional Protocol to the International Covenant on Economic, Social and Cultural Rights, U.N. ESCOR, Comm’n on Hum. Rts., 58th Sess., U.N. Doc. E/CN.4/2002/57 (2002). 41. Report to the Economic and Social Council on the Fifty-Ninth Session of the Commission, U.N. ESCOR, Comm’n on Hum. Rts., 59th Sess., at 6, U.N. Doc. E/CN.4/2003/L.11/Add.3 (2003). 42. Report of the Open-Ended Working Group to Consider Options Regarding the Elaboration of an Optional Protocol to the International Covenant on Economic, Social and Cultural Rights on it First Session, U.N. ESCOR, Comm’n on Hum. Rts., 60th Sess., U.N. Doc. E/CN.4/2004/44 (2004).
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The difference between CPRs and ESCRs, however, is artificial; this has been proved time and again when it comes to actual enforcement of human rights. A notable example is the work of the Supreme Court of India43 in expanding the “right to life” provision in the Constitution of India to include the “right to education”44 and a number of other ESCRs.45 Issues relating to justiciability had been hindering the Court’s use of the Directive Principles of State Policy for promoting governance. This problem, however, was overcome by an activist judiciary ready and willing to understand the context in which some rights were made justiciable by their appearance in the chapter on Fundamental Rights and others were made nonjusticiable by their presence in the chapter on Directive Principles.46 It may be argued that the “right to life,” in its narrow conception, is a negative right, whereby the state cannot take away the life of a person without due process of law, while the right to education is a positive right. In reality, however, experience has demonstrated that the so-called dichotomy between these two sets of rights is one of reinforcement and integral recognition so that social justice is achieved.47 Similarly, the criticism that ESCRs are merely policy objectives and cannot provide a legal basis for enforcement has been overcome in the South African Constitution and the jurisprudence developed by the South Africa Constitutional Court in a number of cases.48 The South African Constitution49 codifies a broad range of ESCRs, including access to adequate housing; general health and reproductive healthcare services; and sufficient food, water, and social security, including suitable social assistance.50 Article 27(2) of the Constitution mandates that the state “take reasonable legislative and



43. See Vijayashri Sripati, Toward Fifty Years of Constitutionalism and Fundamental Rights in India: Looking Back to See Ahead (1950–2000), 14 Am. U. Int’l L. Rev. 417, 458 (1998). 44. See generally Vijayashri Sripati & Arun K. Thiruvengadam, India: Constitutional Amendment Making the Right to Education a Fundamental Right, 2 Int’l J. Const. L. 148–58 (2004). 45. For further reading, see C. Raj Kumar, International Human Rights Perspectives on the Fundamental Right to Education: Integration of Human Rights and Human Development in the Indian Constitution, 12 Tulane J. Int’l & Comp. L. 237 (2004). 46. Mahendra P. Singh, The Statics and the Dynamics of the Fundamental Rights and the Directive Principles—A Human Rights Perspective, 5 Sup. Ct. Cases J. 1, 1–14 (2003), available at http://www.ebc-india.com/lawyer/articles/2003v5a4.htm. 47. See Social Justice is the Will of the People: An Interview with Noam Chomsky, 3 Seattle J. For Soc. Just. 471 (2005). 48. For a very interesting article on the constitutionalization of the right to education in South Africa, see Eric Berger, The Right to Education Under the South African Constitution, 103 Colum. L. Rev. 614 (2003). 49. See generally Shedrack C. Agbakwa, Reclaiming Humanity: Economic, Social, and Cultural Rights as the Cornerstone of African Human Rights, 5 Yale Hum. Rts. & Dev. L.J. 177, 203 (2002). 50. See generally Makau wa Mutua, Hope And Despair For A New South Africa: The Limits Of Rights Discourse, 10 Harv. Hum. Rts. J. 63 (1997).
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other measures, within its available resources, to achieve the progressive realization of each of these rights.”51 Unfortunately, an overtly legalistic approach to human rights52 has failed to recognize that access to justice is a critical component of effective legal systems and, as such, should be one of the criteria evaluated in human rights performance assessments.53 While access to justice in a procedural sense does involve issues relating to locus standi and legal aid, the jurisprudential foundations of access to justice rest on the capability of people to approach the courts of law or other governance institutions for seeking justice. ESCRs, if properly enforced, serve as empowering tools that will enable the protection of access to justice as a human right.54 The citizenry of a state will be able to access the civil and criminal justice systems for the protection of their CPRs better if their ESCRs are protected, promoted, and fulfilled. The modern understanding of the rule of law includes the supremacy of the law, a concept of justice, restrictions on the exercise of discretionary powers, the need for an independent judiciary, and the protection and promotion of human rights.55 While scholars continue to debate the exact meaning of the rule of law and societies reinvent themselves on different notions of the rule of law, there is no doubt that countries worldwide have recognized the need for the protection of the rule of law as a fundamental fabric of their society.56 Development and the rule of law are intricately linked. The goal of development is the enrichment of lives and freedoms of people worldwide.57 Development policies have been subject to criticism due to the negative impact of globalization and the consequent marginalization of people.58 While the human rights discourse is continuously challenging the contemporary development paradigm,59 the rule of law initiative can provide an important basis for understanding key development issues in parts of Asia 51. S. Afr. Const. § 27(2) (1996), available at http://www.polity.org.za/html/govdocs/constitution/saconst02.html?rebookmark=1#27. 52. See Laurence R. Helfer, Overlegalizing Human Rights: International Relations Theory and the Commonwealth Caribbean Backlash Against Human Rights Regimes, 102 Colum. L. Rev. 1832 (2002). 53. See Upendra Baxi, Voices of Suffering and the Future of Human Rights, 8 Transnat’l L. & Contemp. Probs. 125 (1998). 54. Jeanne M. Woods, Justiciable Social Rights as a Critique of the Liberal Paradigm, 38 Tex. Int’l L.J. 763, 792 (2003). 55. See generally Richard H. Fallon, Jr., “The Rule of Law” as a Concept in Constitutional Discourse, 97 Colum. L. Rev. 1 (1997). 56. See William C. Whitford, The Rule of Law, 2000 Wis. L. Rev. 723 (2000). 57. See Amartya Sen, Development as Freedom (1999). 58. Richard Klein, Cultural Relativism, Economic Development and International Human Rights in the Asian Context, 9 Touro Int’l L. Rev. 1, 6–7, 25 (2001). 59. J. Oloka-Onyango, Reinforcing Marginalized Rights in an Age of Globalization: International Mechanisms, Non-State Actors, and the Struggle for Peoples’ Rights in Africa, 18 Am. U. Int’l L. Rev. 851, 852 (2003).
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and Africa, for example.60 Further, the implementation of ESCRs will help protect the rule of law. Understanding the meaning of the rule of law in the development context gives recognition to ESCRs.61 Situating the realization of ESCRs in a broader context will a. help in the protection of the rule of law and will result in promoting development resulting in social change and social engineering; b. help in understanding the policies and practices of developing countries with a view to promoting good governance; c. help in understanding the role and limitations of judiciaries and whether they have been proactive in responding to ESCRs violations and how far legal and judicial reform initiatives have helped in promoting sound development policies; and d. help in understanding how the relationship between the rule of law and development is relevant for understanding issues relating to poverty and human rights, trade and development, corruption and good governance and also health and human security.62



IV. Recognizing NHRIs as Agents of Change The debates over the performance and effectiveness of NHRIs have highlighted a number of issues relating to their formation, functions, institutional legitimacy, and the core values of the institutions themselves.63 In all of these debates, however, seldom has the institutionalization of human rights been cast as institutionalizing the human rights culture and values in a society. NHRIs should be key actors in pursuing change where human rights ought to become the central theme of the governance agenda. This aspect of institutionalization has been given little consideration. The role of NHRIs as agents of change can ensure that the government, domestic and international NGOs, and civil society are able to partner with NHRIs in pursuing the governance agenda.64 NHRIs are, as discussed earlier, the only domestic institutions exclusively mandated with the protection, promotion, and fulfillment of human rights. NHRIs are thus able 60. See generally Jeremy Sarkin, The Drafting of South Africa’s Final Constitution from a Human Rights Perspective, 47 Am. J. Comp. L. 67 (1999). 61. See Ronald J. Daniels & Michael Trebilcock, The Political Economy of Rule of Law Reform in Developing Countries, 26 Mich. J. Int’l L. 99 (2004). 62. See, e.g., Jeremy Cooper, Poverty and Constitutional Justice: The Indian Experience, 44 Mercer L. Rev. 611, 611–12 (1993). 63. ICHRP, Assessing the Effectiveness, supra note 3. 64. See generally Julie Mertus, From Legal Transplants to Transformative Justice: Human Rights and The Promise of Transnational Civil Society, 14 Am. U. Int’l L. Rev. 1335 (1999).
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to empower civil society activism, leading to greater government transparency and accountability. Expanding the work of NHRIs would ensure that they can monitor matters essentially arising out of a lack of transparency and accountability within the governance system. Democratic governance would thus not merely be the citizenry electing politicians to public office, but would encompass citizens actually having a say in the governance process,65 including political participation through consultative processes for policy implementation.66 Its positive effects on the human rights situations may be appreciated in light of some glaring cases of human rights violations. Displacement, one of the major types of ESCRs violations, occurs when mega projects that affect people’s lives are implemented without proper consultation.67 This is an example of how human rights and development are seemingly in conflict with each other.68 NHRIs could, however, provide a forum to ensure that all affected parties can come together, thus alleviating the perceived conflict. Corruption is a major issue in developing countries and can be a serious impediment to democratic governance, especially when corruption affects CPRs and ESCRs.69 Corruption70 should thus be perceived as a human rights issue by NHRIs.71 The response to corruption in the form of legislation and public policy initiatives when couched in the language of rights can help provide a right to corruption-free governance.72 For example, the right to information has been used in developing countries to provide greater transparency and accountability relating to the government’s policies, in particular with regard to the use of public funds.73 65. Thomas M. Franck, The Emerging Right to Democratic Governance, 86 Am. J. Int’l L. 46 (1992). 66. See Gregory H. Fox, The Right to Political Participation in International Law, 17 Yale J. Int’l L. 539 (1992). 67. See Pooja Mehta, Internally-Displaced Persons and the Sardar Sarovar Project: A Case for Rehabilitative Reform in Rural India, 20 Am. U. Int’l L. Rev. 613 (2005). 68. See Upendra Baxi, What Happens Next is Up to You: Human Rights at Risk in Dams and Development, 16 Am. U. Int’l L. Rev. 1507, 1519 (2001). 69. See C. Raj Kumar, Human Rights Approaches of Corruption Control Mechanisms—Enhancing the Hong Kong Experience of Corruption Prevention Strategies, 5 San Diego Int’l L.J. 323 (2004) (discussing a perspective on human rights approaches to developing corruption prevention strategies in Hong Kong). 70. For a discussion of the relationship between corruption and human rights at the international level, see Ndiva Kofele-Kale, The Right to a Corruption-Free Society as an Individual and Collective Human Rights: Elevating Official Corruption to a Crime under International Law, 34 Int’l L. 19 (2000). 71. See generally Balakrishnan Rajagopal, Corruption Legitimacy and Human Rights: The Dialectic of the Relationship, 14 Conn. J. Int’l L. 495 (1999). 72. See C. Raj Kumar, Corruption and Human Rights: Promoting Transparency in Governance and the Fundamental Right to Corruption-Free Service in India, 17 Colum. J. Asian L. 31 (2003) (discussing the relationship between corruption and human rights in the context of India). 73. See C. Raj Kumar, Corruption in Japan: Institutionalizing the Right to Information, Transparency and the Right to Corruption-Free Governance, 10 N.E. J. Int’l & Comp. L. 1 (2004).
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Importantly, NHRIs need active support from the media and NGOs to perform their functions.74 The objective of NHRIs should be to develop a broad level of consensus on human rights issues so that both CPRs and ESCRs are given due recognition not only at the normative level but also at the level of enforcement, thus promoting constitutionalism and sound political culture.75 For this to happen, NHRIs need to engage in imparting education at all levels. The education of the citizenry should go hand in hand with the education of the government machinery at all levels. Thus, development of a human rights culture can significantly help in the protection of the rule of law and promotion of development policies.76 Additionally, a human rights culture can help in ensuring that good governance is the basis for development.77 V. Human Development, Human Security, and NHRIs The developmentalization of human rights, which insists on a rights-based approach to development, requires a deep understanding of both CPRs and ESCRs. The 1986 Declaration on the Right to Development is a first step in linking a human rights-based approach to development to the governance agenda.78 Domestically, NHRIs should be key players in the process of developmentalization of human rights. They can follow the example set by the South African Human Rights Commission (SAHRC), which is explicitly mandated to monitor ESCRs. The SAHRC is required to investigate, report, and carry out research so as to ensure conformity to ESCRs.79 On an annual basis, the SAHRC must request that the concerned instrumentalities of the state provide it with information regarding what steps have been taken towards the realization of economic, social, and cultural rights.80 The South African Constitution81 expressly mandates that the SAHRC request organs of the state to provide it with information on the measures that they have taken towards the realization of the rights in the Bill of Rights 74. See Steve Harnovitz, Two Centuries of Participation: NGOs and International Governance, 18 Mich. J. Int’l L. 183 (1997). 75. See generally Michael C. Davis, Constitutionalism and Political Culture: The Debate over Human Rights and Asian Values, 11 Harv. Hum. Rts. J. 109 (1998). 76. See C. Raj Kumar, Developing a Human Rights Culture in Hong Kong: Creating a Framework for Establishing an Independent Human Rights Commission, 11 Tulsa J. Comp. & Int’l L. 407 (2004). 77. See generally Saladin Al-Jurf, Good Governance and Transparency: Their Impact on Development, 9 Transnat’l L. & Contemp. Probs. 193 (1999). 78. Declaration on the Right to Development, adopted 4 Dec. 1986, G.A. Res. 41/128, U.N. GAOR, 97th Sess., U.N. Doc. A/RES/41/128 (1986). 79. Kjœrum, supra note 33. 80. Id. 81. S. Afr. Const. § 184(3), supra note 51.
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concerning housing, healthcare, food, water, social security, education, and the environment.82 For example, the right to housing was the specific focus of the South African Constitutional Court’s decision in the Grootboom case.83 In this landmark case, the Constitutional Court specifically mandated the SAHRC to monitor the state’s compliance with the judgment under its general investigative and monitoring powers.84 This is a very useful approach adopted by the South African Constitutional Court and is worth emulating by other courts that are faced with litigation relating to ESCRs. It empowers NHRIs, as they will be performing the tasks of monitoring the enforcement of ESCRs through a court’s mandate as opposed to taking cognizance of ESCRs themselves. The issue of national security poses a particular human rights conundrum, implicating both CPRs and ESCRs. After 11 September 2001, a number of countries passed various forms of antiterrorism laws with a view to protecting national security.85 These laws have on numerous occasions violated domestic and international human rights norms and have, indeed, intruded into civil liberties.86 NHRIs are ideally suited to intervene in these matters as they can engage with the government to ensure that national security legislation does not violate civil liberties. NHRIs should be pioneers in developing domestic human rights discourses. This would require being kept abreast of important discussions taking place worldwide in the field of human rights and taking steps to determine how to integrate these matters into the domestic legal, constitutional, and institutional framework. National security will remain a key human rights issue in a number of countries worldwide, and the potential consequences for human rights and civil liberties are obvious.87 The UN Secretary General’s famous report, In Larger Freedom, focused on the relationship between security, development, and human rights in the international context.88 82. National Human Rights Commissions and ESC Rights, Circle of Rights, Economic, Social & Cultural Rights Activism: A Training Resource, available at http://www1.umn. edu/humanrts/edumat/IHRIP/circle/modules/module23.htm. 83. Grootboom v. Oostenberg Municipality (1999) (Cape Prov. Div.), available at http://www. law-lib.utoronto.ca/Diana/fulltext/groot.pdf. 84. Dwight G. Newman, Institutional Monitoring of Social and Economic Rights: A South African Case Study and a New Research Agenda, 19 S. Afr. J. Hum. Rts. 189 (2003). 85. For an extensive discussion of the question of what constitutes terrorism, see Emanuel Gross, Legal Aspects of Tackling Terrorism: The Balance Between the Right of a Democracy to Defend Itself and the Protection of Human Rights, 6 U.C.L.A. J. Int’l L. & For. Aff. 89 (2001). 86. Philip B. Heymann, Civil Liberties and Human Rights in the Aftermath of September 11, 25 Harv. J.L. & Pub. Pol’y 441 (2002). 87. See C. Raj Kumar, Human Rights Implications of National Security Laws in India: Combating Terrorism while Preserving Civil Liberties, 33 Denver J. Int’l L. & Pol’y 195 (2005). 88. See In Larger Freedom: Towards Development, Security and Human Rights for All, Report of the Secretary General, U.N. GAOR, 59th Sess., Agenda Items 45 & 55, U.N. Doc. A/59/2005 (2005).
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Domestically, NHRIs should take a leadership role in this debate, as a number of issues relating to terrorism and human rights are currently addressed in a manner that does not take into consideration all aspects of the problem.89 NHRIs are best suited to understand the relationship between CPRs and ESCRs, not only from a legal standpoint but also from a practical, implementation standpoint. VI. The Way Forward90 NHRIs should expand their role within the human rights discourse so that the developmentalization of human rights and development becomes integral to their work. For this integration to take place, NHRIs must overcome at least six challenges posed by the human rights and development discourse. A. The Theoretical and Substantive Challenge Human rights have become part of constitutions and have been interpreted by judiciaries worldwide, with varying degrees of enforcement and implementation. However, there is no serious contemporary challenge to the concept of human rights; but their importance and relevance for humanity need to be better understood. The need for protecting and promoting human rights in order to preserve the rule of law and the ideals of constitutionalism is also generally recognized. But as far as development and, more importantly, the relationship between human rights and development are concerned, a need for greater clarity and much greater understanding remains. NHRIs ought to be contributing to the development of this increased understanding. Amartya Sen, in his introductory chapter to the UNDP Human Development Report 2000, observed: The basic idea of human development—that enriching the lives and freedoms of ordinary people is fundamental—has much in common with the concerns expressed by declarations of human rights. The promotion of human development and the fulfillment of human rights share, in many ways, a common motivation, and reflect a fundamental commitment to promoting the freedom, well-being and dignity of individuals in all societies.91



89. Moreover, narrow perceptions of security fail to recognize within the governance agenda the threats due to infectious diseases such as SARS. 90. See C. Raj Kumar & D.K. Srivastava, Introduction: Interdependence of Human Rights and Development, in Human Rights and Development: Law, Policy and Governance (C. Raj Kumar & D.K. Srivastava eds., 2006). 91. United Nations Development Programme, Human Development Report 2000 (2000).



772



HUMAN RIGHTS QUARTERLY



Vol. 28



The dichotomy prevailing between CPRs on the one hand and ESCRs on the other is increasingly recognized as adversely affecting development.92 Hence, there is a need to formulate integrated governance policies based on human rights and development. This notion of developmentalizing rights is relevant, for example, in the Asian region, as the human rights discourse in Asia has been polarized due to the critique of human rights as being contrary to “Asian values.”93 The familiar debates surrounding the universalism and cultural relativism of human rights coupled with the continuing challenges posed by varying degrees of democratic deficits prevalent in numerous countries in Asia create a situation ripe for NHRI intervention. The challenges posed by benevolent dictatorship and soft authoritarianism in East Asia to democratization and human rights can, to some extent, be met with notions of developmentalization of rights. Developmentalization of rights is not without its critics. Balakrishnan Rajagopal, for example, notes that development and human rights have a problematic and contradictory relationship.94 His argument is that human rights and international law have provided doctrines “that enable the violence of development [to] continue legitimately even as they control and order the resistance to that violence.”95 To illustrate, he discusses the mass eviction and deportation of 33 million development refugees from their homes due to development projects such as dams by the Indian government, simply seen as the “social cost” of development projects.96 Thus, the integral understanding of human rights and development is a complex process that involves at various levels the reexamining of existing notions of rights, jurisprudential foundations, legal and constitutional frameworks, and their implementation process. NHRIs should be mindful of this and should ensure that human rights and development remain the focal point of discourse relating to good governance, bearing in mind that “rights claims are the tool, not the end of social and political struggle.”97 B. The Institutional Challenge Institutionalization of human rights has assumed significance in light of emerging notions of rights-based approaches to development and gover 92. See generally Arjun Sengupta, On the Theory and Practice of the Right to Development, 24 Hum. Rts. Q. 837 (2002). 93. See Davis, supra note 75. 94. Balakrishnan Rajagopal, International Law from Below: Development, Social Movements and Third World Resistance 360 (2003). 95. Id., cited in Deena R. Hurwitz, The Politics of the People, Human Rights and What is Hidden from View, Book Review, 37 Geo. Wash. Int’l L. Rev. 293 (2005). 96. Id. 97. Neil Stammers, Social Movements and the Social Construction of Human Rights, 21 Hum. Rts. Q. 980 (1999).
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nance. The advent of the institutionalization of human rights as an effective enforcement apparatus to ensure human rights are respected, protected, and promoted at the domestic level has helped monitor violations within countries.98 Institutionalization of human rights is a fairly broad term and encompasses understanding the need for human rights to become the focal point of governance both at the international and domestic levels. At the international level, institutionalization of human rights includes the human rights work of various institutions established under the UN and human rights treaties, including the UNHRC under the ICCPR. Domestically, this work falls to the NHRIs. These institutions take a variety of forms, but the core idea behind them is that enforcement of human rights takes place at the domestic level. Therefore, capacity-building and norms-enforcement at the domestic level through the establishment of independent NHRIs is important. Another form of the internal approach to institutionalization of human rights is the role played by other institutions, for example, the judiciary’s role in interpreting the constitutions and other laws of the state. Liberal constitutional rights ensure that human rights are institutionalized by becoming part of the political culture of a society. In any case, there is a clear and noticeable trend worldwide that the institutionalization of human rights is gaining universal acceptance.99 However, there is continuing resistance and differing degrees of agreement in certain countries and regions of the world when it comes to the methods and processes that should be used to achieve this institutionalization.100 As for the effectiveness of institutionalization of human rights, there have been mixed results in different regions.101 The legitimacy of these institutions is at its best when all or most members of the regional human rights machinery are well represented in the institution. Any institutionalized method of protection of human rights is effective only if the society has domestic protection of constitutional rights in place. Therefore, constitutionalism often appears foundational to a serious domestic commitment to human rights. NHRIs can play a necessary supplemental role to the well-established constitutional system, the rule of law, and legislation to ensure the protection of rights and freedoms. The two key issues relating to NHRIs and ESCRs that need to be confronted when it comes to responding to the institutional challenges relating to human rights and development are how much the institutionalization



98. See Kumar, Institutionalization of Human Rights in Asia, supra note 16. 99. See Kumar, National Human Rights Institutions, supra note 19. 100. See Michael C. Davis, Constitutionalism and Economic Development in Asia: Do Domestic Institutions Matter, in Human Rights and Development, supra note 90. 101. See Carolyn Evans, Human Rights Commissions and Religious Conflict in the Asia Pacific Region, 53 Int’l & Comp. L.Q. 713 (2004).
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of human rights (both international and domestic) will help in deepening the linkages between rights and development, and whether such linkages should move beyond human rights and development to other areas, such as trade.102 C. The Challenge of Poverty Poverty is probably the most important human rights and development issue facing both developed and developing countries. The recognition of poverty as a serious global human rights issue is recent and coincides with the greater acceptance of ESCRs as enforceable rights, rather than mere policy objectives.103 As noted by Jean Dreze and Amartya Sen: The point is not so much that there is no law against dying of hunger. That is of course, true and obvious. It is more that the legally guaranteed rights of ownership, exchange and transaction delineate economic systems that go hand in hand with some people failing to acquire enough food for survival. . . . In seeking a remedy to this problem of terrible vulnerability, it is natural to turn towards a reform of the legal system, so that rights of social security can be made to stand as guarantees of minimal protection and survival.104



In September 2000, world leaders at the United Nations Millennium Summit agreed to a set of time-bound measurable goals and targets for combating poverty, hunger, disease, illiteracy, environmental degradation, and discrimination against women.105 These goals, known as the UN Millennium Development Goals (MDGs), have identified as primary the eradication of extreme poverty and hunger.106 Specifically, the goal is to reduce by half the proportion of people living on less than a dollar a day and to reduce by half the proportion of people who suffer from hunger.107 All the members of the United Nations have pledged to meet these goals by the year 2015.108 It is, however, very unlikely that these targets will be met. It is obvious that 102. See generally Ernst-Ulrich Petersmann, Time for a United Nations “Global Compact” for Integrating Human Rights into the Law of Worldwide Organizations: Lessons from European Integration, 13 Eur. J. Int’l L. 621 (2002); Philip Alston, Resisting the Merger and Acquisition of Human Rights by Trade Law: A Reply to Petersmann, 13 Eur. J. Int’l L. 815 (2002); Ernst-Ulrich Petersmann, Taking Human Rights, Poverty and Empowerment of Individuals More Seriously: Rejoinder to Alston, 13 Eur. J. Int’l L. 845 (2002). 103. See Thomas Pogge, World Poverty and Human Rights: Cosmopolitan Responsibilities and Reforms (2002). See also Arjun K. Sengupta, Poverty Eradication and Human Rights, available at http://www.hsph.harvard.edu/fxbcenter/No.20_Sengputa.pdf . 104. Jean Dreze & Amartya Sen, Hunger and Public Action 20 (1989). 105. See UN Millennium Development Goals (2005), available at http://www.un.org/millenniumgoals/. 106. Id. 107. Id. 108. Id.
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NHRIs must be key partners in working with other governance institutions toward realizing the ESCRs that are part of the MDGs. What remains to be seen is how far human rights-based approaches to understanding and responding to poverty can help in its eradication. Human rights approaches focus on the empowerment of the people as a core strategy in ensuring that the governance system is reformed to include issues that affect people’s lives, including poverty. Transparency in governance and accountability of administration are key issues in human rights approaches that target poverty, as corruption and maladministration affect the implementation of sustainable policies aimed at eradicating poverty.109 NHRIs should be focusing on these issues when preparing to address the implications of violations of ESCRs. This part of the mandate of NHRIs will necessarily involve working closely with government agencies and NGOs. NHRIs have to rise up to face this challenge so as to avoid institutional overlaps and functional duplication in them taking cognizance of human rights violations occurring as a result of poverty and deprivation. D. The Challenge of Corruption The problem of corruption in developing countries is manifested in the malfunctioning of institutions responsible for governance. There is no doubt that corruption creates a vicious atmosphere of disrespect for law and undermines the effective functioning of democratic institutions. As a consequence, CPRs and ESCRs of people are violated. This situation has undermined the democratic foundations of the state. The rule of law is protected only when there is a predictable legal system that responds to problems in a reasonably fair, nondiscriminatory, and effective manner. Because the best antidote to corruption is public vigilance backed by strong and transparent institutions, all legal, institutional, judicial, and constitutional measures intended to combat corruption should be oriented toward empowering the citizenry. There are two facets of empowerment that the developing countries’ NHRIs ought to initiate to promote effective anticorruption strategies. First, the people need to be empowered by providing a right to corruption-free governance. NHRIs can help in promoting the development of such a right. This should be supplemented by providing forums and institutions that work to ensure the protection and promotion of this right. Access to justice remains a priority for the enforcement of this right.110 Once the lead is taken by NHRIs, it is possible for the judiciary and other institutions to 109. See Jeffrey D. Sachs, The End of Poverty: Economic Possibilities for our time (2005). 110. See Marc S. Galanter & Jayanth K. Krishnan, “Bread for the Poor”: Access to Justice and the Rights of the Needy in India, 55 Hastings L.J. 789, 795 (2004).
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develop mechanisms so that access for victims of corruption is available and remedial measures are quick and effective. Secondly, institutions that are already working in the field of anticorruption need to be empowered so that political or other interference does not creep into the system and affect anticorruption work. For this to happen, transparency, institutional autonomy, and functional independence of the anticorruption institutions become mandatory. This role can be effectively performed by NHRIs as they can engage with other institutions. Of course, political will must exist at the highest level of the government so that anticorruption becomes an important policy of the government, both in terms of words and deeds. Corruption has enormous negative consequences for development. The development of states depends in large measure on the economic policies and social consequences of these policies. Corruption affects both of these aspects in a number of ways. For example, corruption impedes economic growth, discourages foreign investment, and diverts resources for infrastructure development, health and other public services, education, and antipoverty programs. In essence, corruption poses serious challenges for governance, as states cannot achieve the goals of development without ensuring corruption-free governance. Due to corruption, resource allocation suffers from inefficiency and inequity. The state cannot fulfill its core mandate of providing for its citizens, and social and economic development is crippled. Underlining the importance of the global anticorruption treaty,111 UN Secretary General Kofi Annan noted, “Corruption is an insidious plague that has a wide range of corrosive effects on societies. It undermines democracy and the rule of law, leads to violations of human rights, distorts markets, erodes the quality of life, and allows organized crime, terrorism and other threats to human security to flourish.”112 The successful experiences of Singapore and Hong Kong in Asia in ensuring corruption-free governance is valuable. However, for good governance to become an effective strategy for national growth and progress in a broader sense, anticorruption efforts should not violate human rights. Moreover, the right to good governance needs to be institutionalized; effective institutions such as human rights commissions and anticorruption institutions must be created with the necessary checks and balances to provide for institutional accountability and oversight. The basic idea behind the right to good governance and the rights-based approaches to development is to bring what was hitherto in the venue of political discourse to the development discourse by the recognition of corruption as a human rights issue. 111. See Philippa Webb, The United Nations Convention Against Corruption: Global Achievement or Missed Opportunity?, 8 J. Int’l Econ. L. 101 (2005). 112. Press Release, General Assembly, Secretary General Lauds Adoption by General Assembly of United Nations Convention against Corruption, SG/SM/8977, GA/10200, SOC/CP/271 (3 Nov. 2003).
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E. The Challenge of Globalization and the Role of International Economic Institutions Globalization is a process that has affected lives worldwide in one way or the other. The contemporary debate regarding the impact of economic globalization and its effect on marginalization of peoples in developing countries recognizes profound implications for human rights and development. In the domestic context, institutions such as NHRIs cannot shy away from assessing the human rights implications of domestic and international policies that are formulated to give effect to dictates of the World Bank,113 multinational corporations (MNCs),114 and the World Trade Organization (WTO).115 According to Joseph Stiglitz, What is needed are policies for sustainable, equitable, and democratic growth. This is the reason for development. Development is not about helping a few people get rich or creating a handful of pointless protected industries that only benefit the country’s elite. . . . Development is about transforming societies, improving the lives of the poor, enabling everyone to have a chance at success and access to health care and education.116



The NHRIs need to develop proper policies within their institutional mandates in order to respond to human rights violations that occur because of policies adopted by governments on account of the functioning of the MNCs and international economic institutions. NHRIs cannot simply deny that they have jurisdiction to take cognizance of these cases, particularly when issues relating to ESCRs are at stake. There is also an issue relating to social expectations that are generated by institutions such as the NHRIs that seek responses to human rights violations. F. The Challenge of Ensuring Human Security The state must be protected from both national and international threats. National security strategies are increasingly designed with the belief that passing stringent laws that grant the executive, including law enforcement authorities, greater discretionary powers help thwart terrorists and other in113. See Halim Moris, The World Bank and Human Rights: Indispensable Partnership or Mismatched Alliance?, 4 ILSA J. Int’l & Comp. L. 173, 178–79 (1997). 114. See David Weissbrodt & Muria Kruger, Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises With Regard to Human Rights, 97 Am. J. Int’l L. 901, 907–09 (2003). 115. See Emeka Duruigbo, The World Bank, Multinational Oil Corporations, and the Resource Curse in Africa, 26 Univ. Penn. J. Int’l Econ. L. 1 (2005); Korinna Horta, Rhetoric and Reality: Human Rights and the World Bank, 15 Harv. Hum. Rts. J. 227 (2002). 116. Joseph E. Stiglitz, Globalization and its Discontents (2002).



778



HUMAN RIGHTS QUARTERLY



Vol. 28



ternal and external threats.117 However, the contemporary worldwide efforts that focus on protecting the state from its citizens can significantly affect human rights and civil liberties. States facing national and international terrorist threats and other problems must seriously examine their entire government system, particularly the impact of their domestic and foreign policies on their own people and people of other states. This consideration has recently implicated a broader notion of human security.118 The UN Secretary General’s report, In Larger Freedom, emphasized the need to understand security from a holistic perspective and, most importantly, to appreciate freedom from human rights and development perspectives.119 He argued, “Not only are development, security and human rights all imperative; they also reinforce each other. This relationship has only been strengthened in our era of rapid technological advances, increasing economic interdependence, globalization and dramatic geopolitical change.”120 Discussing the relationship of terrorism to other problems that affect humanity, Kofi Annan observed: While poverty and denial of human rights may not be said to ‘cause’ civil war, terrorism or organized crime, they all greatly increase the risk of instability and violence. Similarly, war and atrocities are far from the only reasons that countries are trapped in poverty, but they undoubtedly set back development.121



The report further emphasized that the world community will not be able to enjoy development without security, will not enjoy security without development, and will not enjoy either without respect for human rights.122 Unless all these causes are advanced, none will succeed. The report is indeed a positive development in providing a thematic framework for understanding security in a much wider context.123 However, it is not clear how the report can provide a meaningful challenge to the existing discourse on the “war on terror,” which seems to undermine human rights and international law while it seeks to achieve certain national security objectives.124 117. See Ved P. Nanda, Preemptive and Preventive Use of Force, Collective Security, and Human Security, 33 Denv. J. Int’l L. & Pol’y 7 (2004). 118. See Priyankar Upadhyaya, Human Security, Humanitarian Intervention and Third World Concerns, 33 Denv. J. Int’l L. & Pol’y 81 (2005). 119. See generally John F. Jones, Human Security and Social Development, 33 Denv. J. Int’l L. & Pol’y 105 (2005). 120. See In Larger Freedom, supra note 88. 121. Id. 122. See generally Jennifer Moore, Collective Security with a Human Face: An International Legal Framework for Coordinated Action to Alleviate Violence and Poverty, 33 Denv. J. Int’l L. & Pol’y 43 (2004). 123. See Jones, supra note 119, at 92. 124. See Paul Hoffman, Human Rights and Terrorism, 26 Hum. Rts. Q. 932 (2004); see also C. Raj Kumar, Global Responses to Terrorism and National Insecurity: Ensuring Security, Development and Human Rights, 12 ILSA J. Int’l & Comp. L. (2005); Kumar, Human Rights Implications of National Security Laws in India, supra note 87.
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Most NHRIs have experience in examining the CPRs that are implicated on account of antiterrorism laws. But to examine issues relating to terrorism from the standpoint of development and human security is quite necessary for the NHRIs; and in this regard, little work has been done. This framework arises due to the emphasis on ESCRs in the functioning of NHRIs. The problem of terrorism, both its causes and consequences, cannot be meaningfully understood without a thorough examination of ESCRs. Given their institutional status and the support that they can potentially garner from both the state and nonstate actors, NHRIs are important institutions, well-suited to address these problems. To be effective in this, NHRIs must maintain objectivity and professionalism in their functioning. VII. Conclusion NHRIs have an important role to play in the promotion and protection of ESCRs. This institutional role of NHRIs is affected due to the lesser recognition of ESCRs as human rights in most parts of the world. It is imperative for the international community to understand the need for focusing on ESCRs, thereby accepting a holistic perspective on human rights and development. Valuing ESCRs does not mean any abdication of the protection and promotion of CPRs, as some advocates of “Asian values” have urged, but rather furthers both sets of rights. Accepting a holistic perspective will inevitably lead to an understanding of the importance of the right to development, as it will result in increasing human capabilities for the fulfillment and enjoyment of other ESCRS and CPRs. Third world social movements need to be recognized as an independent constituency in international law, particularly when development policies have significant impact on the human rights. This emphasis on the need for an integral understanding of human rights and development does not suggest that the gains attained in CPRs are any less significant. Instead, such an understanding simply recognizes that the process of marginalization of people due to poverty and unemployment because of the neglect of ESCRs ultimately threatens the other values of democracy. NHRIs worldwide need to develop a focus on ESCRs. This focus can be developed by adopting an international and comparative approach to the work of NHRIs. A few NHRIs have started to take cognizance of ESCRs violations. Many other NHRIs need to develop capacities and jurisprudence relating to ESCRs. Transnational conversations among NHRIs in a region or among other regions of the world are helpful to understand how issues relating to ESCRs have been addressed. NGOs, the media, and the wider civil society will have an important role to play in helping the NHRIs to ensure that the development process is based on human rights.
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