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ISSUES IN IMPORT & EXPORT OF SERVICES By CA NARENDRA SONI Organised By –WIRC of ICAI



On Saturday, the 18th February, 2012 at J.S.Lodha Auditorium, ICAI Bhavan, Cuffe Parade, Mumbai



IMPORT OF SERVICES 



The concept of tax on import of services was introduced for the first time in year 2002.







Charging of service tax from the recipient of a service where the service is provided by a non-resident is a well accepted international practice under the reverse charge or tax shift mechanism. Internationally, the reverse charge is applied in the context of import of services. In India too, the reverse charge mechanism has been introduced in phases. Initially, it was introduced in the context of specified services (for e.g. Clearing & Forwarding Agent’s Services & Goods Transport Operator’s Services) rendered in India. Thereafter, it was introduced in the context of services rendered by non-residents in India not having an Indian presence and, finally, it was extended to the import of services in India.











Until 15th August, 2002, the law required the non-resident service providers themselves to pay service tax, wherever applicable. However, from 16th August, 2002, through the insertion of Rule 2(1)(d)(iv), the mechanism of reverse charge was introduced for the first time for Import of Services and if the non-resident service provider did not have “any office” in India, the person receiving taxable service in India was made liable to pay service tax. However, no notification exercising powers conferred by Section 68(2) was in place when the said Rule was inserted. Such notification (Notification No.36 / 2004 dated 31st December 2004) was issued for the first time with effect from 1st January 2005. With effect from 18th April, 2006 new Section 66A was introduced, to govern the taxation of imports of services. Central Government has also notified The Taxation of Services (Provided from Outside India and Received in India) Rules, 2006 from 19th April, 2006.







For the purpose of these rules, the terms “Input, “Input Service” & “Output Service” shall have the same meaning as defined in CENVAT Credit Rules, 2004.







Rule 2(e)- “India” Includes the installation, structures & vessels located in the continental shelf of India & the exclusive Economic Zone of India for the purposes of prospecting or extraction or production of mineral oil and natural gas and supply thereof.1







Rule 3 has classified all the notified taxable services except 2 services, under three categories. The criteria for treating the service as import of service is listed herein below :I. BASED ON LOCATION OF IMMOVABLE PROPERTY Conditions :- provided or to be provided in relation to an immovable property situated in India General Insurance Mandap Keeper Architect Service (p) 2 Service (d) Service (m) Interior Decorator Real Estate Agent (v) Commercial or Industrial Construction(zzq) Services(q) Site formation service Dredging Service Survey & Map making service (zzzc)



Substituted vide Notification No.16/2010-ST dated 27th February, 2010 th Reclassified vide Notification No.6/2010-ST dated 27 February,2010. Erstwhile, the same was classified under Rule 3(1)(ii)



1



2
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(zzza) Construction of complex (zzzh) Renting of Immovable Property (zzzz) Special Service provided by builder3 (zzzzu)



(zzzb) Auction of property service (zzzr) Works Contracts Service (zzzza) Services provided by Restaurants (zzzzv)



Mining of Mineral, Oil or gas (zzzy) Legal Consultancy Service (zzzzm) Short Term Accommodation provided by Hotels, Clubs etc. (zzzzw)



II. BASED ON PLACE OF PERFORMANCE Conditions :• Performed partly or wholly in India • Where taxable service is of :1)Management, Maintenance or Repairs 2)Technical Testing & Certification Provided in relation to goods, material or immovable property situated in India at the time of provision of service through internet, electronic or computer network or other means, such taxable services to be treated as performed in India. Stock Broker (a) Courier (f) Custom House Agent (h) Steamer Agent (i) Clearing & Air Travel Agent (l) Forwarding Agent (j) Tour Operator (n) Rent-a-cab Operator Security Agency (w) (o) Underwriter (z) Photography (zb) Convention (zc) Videotape production Sound recording (zj) Port service(zn) (zi) Authorised Service Beauty Parlour Cargo Handling (zr) station (zo) Service (zq) Dry cleaning Service Event management Fashion Designing (zv) (zt) (zu) Health & Fitness (zw) Storage & Commercial training or coaching (zzc) Warehousing (zza) Erection, Internet Café (zzf) Management, Maintenance or repairs (zzg) commissioning & Installation (zzd) Technical Testing & Other Port (zzl) Airport Service (zzm) certification (zzi) Business Exhibition Outdoor Caterars Survey & exploration of mineral (zzv) Service (zzo) (zzt) Pandal & Shamiana Travel Agent (zzx) Forward Contracts (zzy) (zzw) Cleaning Activity (zzzd) Membership or club Packing Service (zzzf) association (zzze) Stock exchange Commodity Clearing House Services (zzzzi) services (zzzzg) Exchange (zzzzh) Cosmetic & Plastic Transport of coastal Rail Travel Agent4 (zz) Surgery (zzzzk) goods (zzzzl) 3



Reclassified vide Notification No.12/2011-ST dated 1st March,2011. Erstwhile, the same was classified under Rule 3(1)(ii)



4



Reclassified vide Notification No.12/2011-ST dated 1st March,2011. Erstwhile, the same was classified under Rule 3(1)(iii)
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Medical (zzzzo)



Services5



III. BASED ON LOCATION OF RECIPIENT OF SERVICE Conditions :(i) Received by a recipient located in India for use in relation to business or commerce. (ii) Where taxable service is of “supply of tangible goods for use” provided to recipient located in India, the tangible goods so supplied should also be located in India during the period of its use by recipient of service. General Insurance Advertisement (e) Consulting engineer (g) other than immovable property (d) Manpower Management Practising Chartered Accountants6 (s) Recruitment (k) Consultant (r) Practising Cost Practising Company Scientific or technical consultancy (za) Secretary8 (u) Accountant7 (t) Online Information Broadcasting (zk) Insurance Auxiliary-General Insurance (zl) (zh) Banking or Financial Cable operator (zs) Life Insurance (zx) (zm) Insurance Auxiliary- Business Auxiliary Franchise (zze) Life Insurance (zy) Services (zzb) Forex Broker (zzk) Intellectual Property Programme Producer (zzu) (zzr) Transport of goods Survey & Map Mailing list compilation (zzzg) through pipeline or making-Other than conduit(zzz) immovable property (zzzc) Registrar to an issue Share transfer agent ATM Operation & Maintenance (zzzk) (zzzi) (zzzj) Recovery Agent (zzzl) Sale of space for Ad Sponsorship (zzzn) (zzzm) Business Support Auction of property Public relation (zzzs) Services (zzzq) other than immovable (zzzr) Ship Management Internet Telephony Credit Card/Debit Card (zzzw) (zzzt) (zzzu) Telecommunication Development/supply Asset Management (zzzzc) (zzzx) of content (zzzzb) Designing Service IT Software Service Management of Investment under ULIP (zzzzd) (zzzze) (zzzzf) Supply of Tangible Legal Consultancy Transport of Goods by Rail (zzzp Goods for use (zzzzj) Services-other than immovable property 5



Reclassified vide Notification No.12/2011-ST dated 1st March,2011. Erstwhile, the same was classified under Rule 3(1)(iii)



6



Reclassified vide Notification No.06/2010-ST dated 27th February,2011. Erstwhile, the same was classified under Rule 3(1)(ii)



7



Reclassified vide Notification No.06/2010-ST dated 27th February,2011. Erstwhile, the same was classified under Rule 3(1)(ii)



8



Reclassified vide Notification No.06/2010-ST dated 27th February,2011. Erstwhile, the same was classified under Rule 3(1)(ii)
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Credit Rating Agency (x) Transport of Goods by Air (zzn) Promotion, marketing or organizing games of chance (zzzzn) Permitting commercial use or exploitation of an event (zzzzr)



services (zzzzm) Market Research Technical Testing & Analysis Service (zzh) Agency (y) Transport of Goods Opinion Poll Agency (zzs) by Road (zzp) Maintenance of Promotion of brand of goods/service (zzzzq) Medical reports of employees (zzzzp) Electricity exchange Copyright Services (zzzzt) services (zzzzs)







Sub-clauses mentioned with the service category in the above table are sub-clause of Section 65(105) of the Finance Act, 1994.







Following 2 taxable services specified in sub-clause of Section 65(105) not to be considered for these rules: •



(zzzo) to any passenger by an aircraft operator, in relation to scheduled or non scheduled air transport of such passenger embarking in India for domestic journey or international journey.



•



(zzzv) to any person, by any other person, in relation to transport of such person embarking from any port or other port in India by a cruise ship







The taxable service provided from outside India and received in India shall not be treated as output service for the purpose of availing CENVAT credit. (Rule 5 of The Import of Service Rules, 2006)







The value of taxable service provided from outside India as per provisions of Section 66A shall be the actual consideration charged. (Rule 7 of the Service Tax (Determination of Value) Rules, 2006)







The value of taxable service specified in Rule 3(ii) of Taxation of Service (Provided from Outside India and Received in India) Rules, 2006 (i.e., partly performed in India) shall be the total consideration paid by the recipient of such service including value of taxable service partly performed outside India.



 TAX ON IMPORT OF SERVICES (Section 66A): 



Where any taxable service is: (i) Provided or to be provided by a person who has established a business or has a fixed establishment from where the service is provided or to be provided or has his permanent address or usual place of residence outside India; and (ii) Received by a person who has his place of business, fixed establishment, permanent address or usual place of residence, in India
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such service shall be liable to service tax and shall be treated as if the recipient has himself provided the service in India except where the recipient of service is an individual and has received the said services otherwise for use in business or commerce. 



In cases where service provider has business establishment both in that country and elsewhere, the country, where the establishment is directly concerned with the provision of service is located, to be treated as country from which the service is provided or to be provided.







A person carrying on business through permanent establishment in India and through another permanent establishment outside India, all such permanent establishments to be treated as separate persons.



 CLARIFICATIONS: 







Central Government vide Letter F.No.354/18/2009-TRU dated 16th July,2009, has clarified that credit of tax paid on imported services U/s.66A is allowed under the CENVAT Credit Rules, 2004 if they are in the nature of input services. Vide Finance Act, 2011 Rule 3(1) of CCR, 2004 was amended retrospective w.e.f.18/04/2006 whereby a manufacturer/ producer/service provider is entitled to take CENVAT credit of service tax leviable under reverse charge mechanism U/s.66A of the Finance Act, 1994.



 FEW RELEVANT DECISIONS: DATE OF APPLICABILITY OF SERVICE TAX ON IMPORT OF SERVICES  Larger Bench of Hon’ble New Delhi CESTAT in the case of Hindustan Zinc Ltd. Vs. CCE (2008) 11 STR 338-The question before the larger bench was whether the recipient of taxable services is liable to pay service tax in respect of services provided by a person resident outside India not having any office in India under Rule 2(1)(d)(iv) of the Service Tax Rules, 1994 w.e.f. 16th August, 2002 or only from 1st January, 2005 since Notification No. 36/2004 dated 31st December, 2004 ‘notifying’ taxable services for the purposes for purposes of section 68(2) was to take effect from 1st January, 2005? Section 68(2) provided that the Central Government could fasten tax liability on a person other than the service provider provided – i) the taxable service is “notified” by the Central Government in the official Gazette; and ii) the person liable to pay and the manner of payment is “prescribed” The department contended that the Notification No. 12/2002 dated 1st August, 2002 which inserted rule 2(1)(d)(iv) in the Service Tax Rules, 1994 satisfied both the above conditions and hence the recipient was liable from 16th August, 2002. The Tribunal dismissed the contention of the department and held that the section specified the manner in which the government was to carry out its function i.e. to ‘notify’ the services and ‘prescribe’ the person liable to pay service tax. The Notification No. 12/2002 dated 1st August, 2002 inserting Rule 2(1)(d)(iv) which was issued u/s. 94 simply enlarged the definition of ‘person liable to pay service tax’ by including the recipient of foreign service providers within it but did not notify taxable services for the purposes of section 68(2). That was done only by Notification no. 36/2004 dated 31st December, 2004 which ‘notified’ the ‘taxable services’ “for the purpose of” section 68(2). Accordingly, the Tribunal held that recipient of services in Page 6 of 18
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such cases would be liable for service tax only w.e.f 1st January, 2005 and not from 16th August, 2002. The review petition filed by the Revenue was dismissed by Hon’ble Supreme Court in the case of CCE, Jaipur V/s. Hindustan Zinc Ltd. (2009) TIOL 117. Gist Import of services - Liability of service recipient - Date of effect - For services provided by nonresident or from outside India, whether service recipient is liable from 16-8-2002 or from 1-12005 - Manner of collection of tax not extendable to include person liable to pay tax - Section 68(2) of Finance Act, 1994 providing for specifying services for which persons other than service provider are liable and also for specifying person liable - Notification No. 12/2002-S.T. amending Rule 2(1)(d) of Service Tax Rules, 1994 not sufficient - Services specified for impugned purpose vide Notification No. 36/2004-S.T. issued under Section 68(2) ibid - Service recipient of Consulting Engineer service provided from outside India not liable to pay Service tax prior to 1-12005 - Sections 66, 68 and 73 ibid. [paras 4, 7, 9, 12, 17]



Import of services - Liability of service recipient - Statutory provisions therefor - Services specified in Part A of Notification No. 36/2004-S.T. - Part B omnibus in nature including all taxable services provided by non-resident or from outside India and not having office in India Phraseology of Rule 2(1)(d)(iv) of Service Tax Rules, 1994 and Part B of Notification ibid same except Rule 2(1)(d)(iv) ibid also mentioning person i.e. recipient liable to pay Service tax - Section 68 of Finance Act, 1994 - Rule 2(1)(d)(iv) ibid. [paras 10, 11] Tax liability (Service tax) - Incidence of levy - Levy of Service tax on rendering of taxable service and not on person - Sections 66 and 68 of Finance Act, 1994. [para 12] Interpretation of tax statutes - Definitions - Definition clause cannot be read as substantive provision creating liability. [para 9]  Hon’ble Mumbai High Court in the case of Indian National Ship Owners Association Vs. UOI (2009) 13 STR 235  Sections 93 & 94 gives powers to Government to make rule for carrying out provisions of this Chapter.  The person who is providing the service can be only regarded as assessee in view of Section 68. The Rule 2(1)(iv) is in conflict with the provisions of Chapter V hence invalid.  Before enactment of Section 66A, there was no authority vested by law to levy service tax on a person who is resident in India but who receives service outside India. th  Even after the insertion of explanation to Section 65(105) w.e.f. 16 June, 2005, the charge of tax continues to be on the provider of service as per the scheme of the Act.  The Government does not get authority of law to levy service tax in relation to the services rendered outside India before introduction of Section 66A.  The SLP filed by the revenue was dismissed by the Hon’ble Supreme Court in the case of UOI & Other V/s. Indian National Ship Owners Association (2009) TIOL 129 Gist Import of Services - Liability of recipient - Date of effect - Service tax not leviable under Rule 2(1)(d)(iv) of Service Tax Rules, 1994 on petitioners as impugned demand related to service received by vessels and ships outside India - Person providing service alone regarded as an assessee as per Chapter V of Finance Act, 1994 - Rule 2(1)(d)(iv) ibid cannot be framed as not Page 7 of 18
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to carry the purpose of the Chapter V ibid - Services provided to petitioners outside India became taxable service as per Explanation to Section 65(105) ibid but charge being on service provider, petitioners not liable - Law laid down in Laghu Udyog Bharati case [2006 (2) S.T.R. 276 (S.C.)] applicable to Rule 2(1)(d)(iv) ibid - Statutory provision absent before enactment of Section 66A of Finance Act, 1994 - Recipient in India liable to Service tax for service received from abroad only from 18-4-2006 after enactment of Section 66A ibid Sections 65(105), 66, 66A, 68(2) and 73 ibid - Rule 2(1)(d)(iv) ibid. [paras 16, 17, 18, 19, 20, 21] Import of Services - Liability of recipient - Rules cannot be made to make service recipient liable when Finance Act, 1994 makes service provider liable - Rule 2(1)(d)(iv) of Service Tax Rules, 1994 is invalid. [para 17]  CBEC vide letter F.No.276/8/2009-CX.8A dated 26th September, 2011 has rescinded its earlier letter F.No.275/7/2010-CX.8A dated 30th June, 2010 in light of Hon’ble Supreme court dismissing various appeals filed by department challenging ratio of judgment of Hon’ble Mumbai High Court in the case of M/s. Indian National Ship owners Association (INSA). It is further clarified that CBEC had accepted the position that services provided by a non-resident or a person located outside India, to a recipient in India are liable to service tax only after enactment of section 66A w.e.f 18th April, 2006. CONSTITUTIONAL VALIDITY OF SECTION 66A  Hon’ble Allahabad High Court in the case of M/s. Glyph International Ltd Vs. UOI & Others (2012) TIOL 122 has upheld the constitutional validity of section 66A of the Finance Act, 1994. Section 66A is not unconstitutional on the ground of lack of legislative competence, or on the ground of extra territorial operations of law. Gist Service Tax - Import of Services - Section 66A constitutional validity upheld: Section 66A as inserted by Finance Act, 2006 providing charge of service tax on services received from outside India provided, or to be provided by a person, who has established a business or has a fixed establishment from which the services are provided and are received by a person (recipient), who has his place of business, fixed establishment, permanent address or usual place of residence in India to be taxable services and the Taxation of Services (Provided from Outside India) Rules, 2006 made in exercise of powers conferred by Sections 93 and 94 read with Section 66A of the Finance Act, 1994 notified on 19.4.2006 and amended by notification dated 27.2.2010, does not suffer from vice of unconstitutionality, either on the ground of lack of legislative competence, or on the ground of extra territorial operation of laws. VALUE OF TAXABLE SERVICES  While granting stay of recovery, Hon’ble Bangalore CESTAT in the case of Toyota Kirloskar Auto Parts Pvt.Ltd. Vs CCE, Bangalore (2011) TIOL 328, has held that amounts paid on account of reimbursement of travelling & conveyance expenses are not to be included in the gross value for discharging service tax under reverse charge mechanism U/s.66A in view of Rule 7 of the Service Tax (Determination of Value) Rules, 2006 which provides for actual consideration to be treated as value of taxable services provided from outside India as per Section 66A. Gist Service Tax – Service tax liability on travelling and conveyance expenses of foreign personnel Page 8 of 18
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rendering technical assistance and training to appellant's personnel in India – Service tax already paid on technical fees charged by foreign service provider – Actual consideration to be value of taxable services provided from outside India in terms of Rule 7 of Service Tax (Determination of Value) Rules, 2006 read with Section 66A – Full waiver of pre-deposit ordered and stay granted



DISCHARGING OF SERVICE TAX LIABILITY THROUGH CENVAT CREDIT  Hon’ble Delhi CESTAT in the case of M/s. Sangam (India) Ltd Vs CCE, Jaipur-II (2011) TIOL 1367 held that service tax payment by service receiver cannot be made by utilizing CENVAT credit as service received cannot be treated as output service as defined in Rule 2(p) of The CENVAT Credit Rules, 2004. Further Rule 5 of The Import of Service rules has specific provision that taxable service provided from outside India & received in India shall not be treated as “Output Service” for the purpose of availing CENVAT credit under CCR< 2004. Gist Central Excise - Business Auxiliary Service - Service received from Overseas agent - Whether service tax can be discharged through CENVAT credit by service recipient - Output Service Stay / Dispensation of pre-deposit - Service received from offshore service provider cannot be treated as output service as it does not satisfy the second condition of the definition of output service in Rule 2 (p), that the service has to be provided to a client, customer, subscriber policy holder or any other person as there is no client or customer in this case. In Rule 5 of the Import of Service Rules, there is a specific provision that taxable service provided from outside India and received in India shall not be treated as 'output service' for the purpose of availing credit of excise duty paid on any input or service tax paid on any input services under Cenvat Credit Rules, 2004. Further, payment of service tax on service received is not mentioned in Rule 3 (4) of CENVAT Credit Rules, 2004, hence the service tax payment by a service receiver cannot be made by utilising the Cenvat credit. This is not a fit case for full waiver of pre-deposit. Pre-deposit ordered. (Para 5 & 8)  However, a contrary prima facie view has been taken by Hon’ble Bangalore CESTAT in the case of Toyota Kirloskar Motors Pvt. Ltd. Vs CCE, Bangalore (2009) TIOL 1437 covering the period from April, 2006 to August, 2006. Gist Service Tax – Service tax on services received from outside India can be discharged from CENVAT Credit A/c – No exclusion provided in the scope of ‘output service' defined in Rule 2(p) of CENVAT Credit Rules, 2004 other than GTA prior to 01.03.2008 – Pre-deposit of Rs. 3.3 crores waived and stay granted  Hon’ble Karnataka High Court in the case of CST, Bangalore Vs. M/s. Aravind Fashions Ltd (2011) TIOL 748 held that Service tax liability on services received from abroad can be discharged from CENVAT Credit as in law the service receiver is treated as service provider & is levied tax. The disputed period in the case was for the period prior to 19th April, 2006. Gist Service Tax – Tax payable on services received from abroad – Tax can be paid from CENVAT Credit: In the instant case, though he is the recipient of service tax, the service provider is outside the country. In law, he is treated as a service provider and is levied tax. In other words, the liability to pay tax on the service, which he has received, is foisted on him under Page 9 of 18
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law. It is to discharge the liability he is entitled to use the Cenvat credit, which was available with him, and therefore the Tribunal was justified in interfering with the order passed by the Commissioner. As there is no liability to pay tax, the question of imposing penalty would not arise.
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EXPORT OF SERVICE RULES, 2005 



Cross border transactions of goods involves actual movement of goods from one country to another. However; on the other hand, services, being intangible in nature, the cross border transactions intend to cover transaction of services between persons of two different countries.







Government had granted various exemption in relation to export of services vide various notifications for the period from 16th October, 1998 till 14th March, 2005.















W.e.f 15th March, 2005 Export of service Rules, 2005 were made applicable & thereby all the previous notification were withdrawn. Vide Notification No.9/2005-ST dated 3rd March, 2005, The Export of Services Rules, 2005 (ESR) were introduced & made applicable from 15th March, 2005 to govern the transactions of export of services. These Rules provide the definitions relating to “export” with respect to every service that is taxable under the service tax provisions and exempts such service from the tax if they qualify as exports there under. In a typical transaction of rendering services, following events occur: At the end of service provider • Performance of service • Delivery of service • Receipt of consideration



At the end of service receiver • Receipt of service • Consumption of service • Payment of consideration



Unlike goods, most services are intangible in nature. The demonstration of all the above acts may not be seen. Services are many times performed and consumed instantaneously and sometimes there is a time lag between the performance and consumption. The act of performing the service and it’s receipt by the service recipient can be described as rendering of service 



For the purpose of ESR, 2005, terms “Input” & “Input Service” shall have the same meaning as defined in CENVAT Credit Rules, 2004.







Rule 3(1) has classified all the notified taxable services except 2 services, under three categories & listed the criteria for treating the service as export of service:I. BASED ON LOCATION OF IMMOVABLE PROPERTY Conditions :- provided in relation to an immovable property situated outside India II. BASED ON PLACE OF PERFORMANCE Conditions :• Performed partly or wholly outside India • Where taxable service is of :1)Management, Maintenance or Repairs 2)Technical Testing & Certification Provided in relation to goods, material or immovable property situated outside India at the time of provision of service through internet, electronic or computer network or other means, such taxable services to be treated as performed outside India.
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III. BASED ON LOCATION OF RECIPIENT OF SERVICE Conditions :(i) Where the taxable service provided is used in or in relation to commerce or industry: •



The recipient of such service is located outside India,



•



In case the recipient of service has any commercial or industrial establishment or office relating thereto in India, order for provision of such service is made from a commercial or industrial establishment or any office located outside India;



(ii) Where the taxable service provided is used other than in or in relation to commerce or industry, the recipient of service is located outside India at the time of receipt of service. (iii)Where taxable service is of “supply of tangible goods for use” provided to recipient located outside India, the tangible goods so supplied should also be located outside India during the period of its use by recipient of service.







The classification of services for the purpose of Export of services is same as given herein above in table under The ESR, 2005.







Besides conditions specified in column 2, following additional conditions in Rule 3(2) are also required to be satisfied for any service to be treated as export of service.:• •



Service is provided from India and used outside India. (Omitted w. e. f 27th February,2010) Payment of such service is received in convertible foreign exchange







For the purpose of this rule “INDIA” Includes the installation, structures & vessels located in the continental shelf of India & the exclusive Economic Zone of India for the purposes of prospecting or extraction or production of mineral oil and natural gas and supply thereof.9







Rule 4 of ESR permits a service provider to export services without payment of service tax.







Rule 5 of ESR grants rebate/refund to service provider in respect of tax/duty paid on input services used for rendering output services which are exported subject to conditions.



 CLARIFICATIONS:  Central Government vide Circular no. 111/05/2009-ST dated 24th February, 2009 clarified that 



9



The phrase “used outside India” in The ESR, 2005 is to be interpreted to mean that the benefit of the service should accrue outside India.



Substituted vide Notification No.6/2010-ST dated 27th February, 2010.
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Thus, for Category III services [Rule 3(1)(iii)], it is possible that export of service may take place even when all the relevant activities taken place in India so long as the benefits of these services accrue outside India.







For Category I services (Rule 3(1)(i)), say Architect service, even if an Indian architect prepares a design sitting in India for a property located in U.K. and hands it over to the owner of such property having his business and residence in India, it would have to be presumed that service has been used outside India.







For Category II service (Rule 3(1)(ii), if an Indian event manager arranges a seminar for an Indian company in U.K., the service has to be treated to have been used outside India because the place of performance is U.K. even though the benefit of such a seminar may flow back to the employees serving the company in India



 Central Government vide Circular no. 141/10/2011-TRU dated 13th May, 2011 further clarified that on the term “used outside India” 



In a situation where the consultancy service, though paid by a client located outside India, is actually used in respect of a project or an activity in India the service cannot be said to be used outside India.







The words “accrual of benefit” are not restricted to mere impact on the bottom-line of the person who pays for the service. If that were the intention it would render the requirement of services being used outside India during the period prior to 28.2.2010 infructuous.







These words may be interpreted in the context where the effective use and enjoyment of the service has been obtained which would depend on the nature of service. For eg, effective use of advertising services shall be the place where the advertising material is disseminated to the audience though actually the benefit may finally accrue to the buyer who is located at another place.







However, these parameters should not apply to services which are merely performed from India and where the accrual of benefit and their use outside India are not in conflict with each other. In order to establish that the services have not been used outside India the facts available should inter-alia, clearly indicate that only the payment has been received from abroad and the service has been used in India.







In case of call centers and similar businesses which serve the customers located outside India for their clients who are also located outside India, the service is used outside India.



 CBEC vide Circular No.354/11/2011-TRU dated 22nd March, 2011 has clarified on applicability of Service Tax on overseas Trade Fairs/Exhibitions under “Business Exhibition Services”. It clarified that: 



Organizing a business exhibition involves three activities viz (a) hiring of premises outside India, (b) arranging/ coordinating installation of stalls and (c) renting of stalls to Indian Exhibitors. The first two activities are the services received by service provider from outside India and third activity is service provided by service provider within India.
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The first two activities are services performed entirely outside India and thus will not be liable for Service Tax as per Taxation of Services (Provided from Outside India & Received in India) Rules, 2006, being Category I and Category II services respectively.







The third activity is service provided to Indian Exhibitors to participate in exhibition held abroad and does not qualify as export as the consideration is not received by service provider in convertible foreign currency as provided under Rule 3(2)(b) of the Export of Services Rules, 2005.  The scope of this clarification would be limited till 28th February, 2011 since Notification No.5/2011-ST dated 1st March, 2011 grants exemption to Business Exhibition Service provided by an organizer of business exhibition for holding a business exhibition outside India.



 FEW RELEVANT DECISIONS: SERVICES PROVIDED TO PRINCIPAL SITUATED OUTSIDE INDIA IN RELATION TO MARKETING OF PRODUCTS IN INDIA  Hon’ble Bangalore CESTAT in the case of Blue Star Ltd. Vs. CCE, Bangalore (2008) 11 STR 23 has held that booking of orders by service provider located in India for foreign principal and receiving commission in convertible foreign exchange is export of service in terms of Rule 3(2) of ESR, 2005 since service is provided from India and used outside India Gist Rebate (Service tax) - Export of Services - Business Auxiliary Services - Booking of orders for foreign principal and receiving commission in convertible foreign exchange - Service provided from India and used outside India as contended - Refund of Service tax denied holding assessee as distributors of foreign principals, hence service provided in India - Documentary evidence produced to show service rendered to foreign principals - Refund applications relating to goods supplied by principal based on orders booked by assessee - Para 9 of Agreement between assessee and principal relating to service rendered not referred by Commissioner - Services exported in terms of Rule 3(2) of Export of Services Rules, 2005 – Refund/rebate admissible. [para 6]  Hon’ble Bangalore CESTAT in the case of ABS India Ltd. Vs. CST, Bangalore (2009) 13 STR 65 held that services provided by subsidiary company to the foreign principal that of booking of orders in India is export of services in terms of Rule 3 of Export of Service Rules, 2005 Gist Refund (Service tax) - Erroneous payment - Service tax paid for Business Auxiliary Services of marketing of products manufactured by subsidiary located abroad - Transaction contended as covered under Export of Services and refund claimed - Booking of order in India not indicative of rendering of services in India - Service delivered only to company located abroad - Service not to be considered as delivered in India when recipient located abroad - Benefit derived by recipient and hence, service utilized abroad - Impugned services having been exported, exemption under Export of Services Rules, 2005 admissible - Impugned order set aside - Section 11B of Central Excise Act, 1944 as applicable to Service tax vide Section 83 of Finance Act, 1994 - Rule 3(2) ibid. [para 4] Page 14 of 18
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 Hon’ble Bangalore CESTAT in the case of Kerala State Financial Enterprises Ltd Vs CCE, Calicut (2011) TIOL 329 has held that so long as the benefits of services accrue outside India, services are to be treated as export of services even when all the relevant activities take place in India. The same has been clarified by CBEC in Circular No.111/05/2009-ST dated 24th February, 2009.



 Hon’ble Delhi CESTAT in the case of Microsoft Corporation India Ltd. Vs. CST, Delhi CESTAT (2009) 22 STT 201 while granting partly stay held that services provided by Indian company to foreign principle, when the end user of the service is located in India & need of such consumer is being met by a service provider for & on behalf of a foreign principle, such service appear to have been provided in India & not eligible for claim of export of services…… The Board circular 111/05/2009-ST Dated 24th February, 2009 gives contradictory interpretation The said decision was affirmed by the Hon’ble Delhi High Court in the case of Microsoft Corporation India Pvt. Ltd. Vs. Commissioner of Service Tax (2009) 16 STR 545 Gist Service Tax - Stay / Dispensation of pre-deposit - Export of Services - Provision of marketing support services on behalf of client outside India not regarded as export of service if the said services are consumed in India by ultimate clients/consumers located in India - End user of service being located in India and need of such consumers being met by appellant for and on behalf of its foreign principal, services appear to have been provided in India, cannot be regarded as "export of service" - "Export of service" means outcome of service should have been consumed outside India - Service Tax being destination based consumption tax, interpretation given in Board's Circular dated 24.02.2009 contrary to law expounded by Supreme Court in All India Fedn. Of Tax Practitioners vs. UOI 2007-TIOL-149-SC-ST - Pre-deposit of Rs 70 Crores ordered:DELHI CESTAT;  Hon’ble Delhi CESTAT in the case of M/s. Microsoft Corporation (I) Pvt Ltd Vs. CST, New Delhi (2011) TIOL 1508 has referred the issue “whether the business auxiliary service of promotion of market in India for foreign principal amounts to export of service” to third member on 9th November, 2011. Gist Service provided to Principal situated in Singapore to market products in India - whether Export of service or service provided in India - Matter referred to Third Member: Points of Difference referred to Third member: (i) Whether the impugned Business Auxiliary Service of promotion of market in India for foreign principal amounts to export of service. (ii) Whether the impugned Business Auxiliary Service of promotion of market in India for foreign principal was delivered outside India and used thereat and is immune from levy of service tax as export of service in terms of the provisions of Export Service Rules, 2005 read with circulars issued by C B E & C excluding Circular No.141/10/2011 - TRU dated 13.05.2011? (iii) Whether the impugned Business Auxiliary Service provided is governed by the principles of equivalence and destination based consumption tax as well as law laid down by Apex Page 15 of 18
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Court. (iv) The Appeal in Appeal No. ST-828/2010 without being argued by both sides whether can be said to have involved the issue that output service was exported or conclusion is to be arrived at upon hearing both sides? (v) Whether demand for the normal period sustains subject to grant of cum-tax benefit and CENVAT Credit?



SERVICE PROVIDER RECEIVING CONSIDERATION IN INR FOR EXPORT OF SERVICES  Hon’ble New Delhi CESTAT in the case of National Engg. Industries Ltd. Vs. CCE, Jaipur (2008) 11 STR 156The appellant was an agent of a foreign company (GMC). It sourced contracts from the Indian Railways to GMC for a commission. The commission was denominated in USD but payable by GMC in INR through the Indian Railways. Thus, from the amount of USD payable to GMC by Indian Railways, the Railways deducted the USD equivalent of the commission payable to the appellant and remitted the net amount of USD to GMC and paid the commission in INR to the appellant. The department denied the export exemption on the basis that the commission was received by the appellant in INR. The Tribunal allowed the exemption holding that the appellant was paid an amount in INR equivalent to the USD commission and correspondingly equivalent USD was not released to the Indian Railways for remittance to GMC. Hence, the requirement of earning in convertible foreign exchange was held to be satisfied interpreting the condition in accordance with its object and purpose. CESTAT observed that it is well settled that machinery of a statue should be interpreted so as to promote the object and purpose of the scheme. Once the legislative intention is properly understood, then the case should be decided in fulfilment with the legislative intention. In the present case, it is revealed from contract that the appellant would be paid USD equivalent to convertible Indian Rupee at the rate of exchange prevailing on the date of supply order. It is noted that the equivalent amount of foreign exchange payable to the appellant was not released to the Indian Railways, which may be treated as the appellant received payment in convertible foreign-exchange, and therefore, the appellant complied with the provision of Rule 3(1)(b) of the Rules. Gist Refund (Service tax) - Export of Services - Exemption - Business Auxiliary Services - Payment received by service provider in convertible foreign exchange - Purchase order indicating that payment to be made to appellant by convertible foreign exchange from USA company through Indian Railways (Consignee), who paid in Indian Rupees as the same amount of foreign exchange not released by them - Appellant to be paid US dollar equivalent to non-convertible Indian Rupee at the rate of exchange prevailing on the date of supply order - Equivalent amount of foreign exchange payable to appellant was not released to Indian Railways and therefore appellant complied with provision of Rule 3(1)(b) of Export of Services Rules, 2005 - Refund of Service tax paid on export of services, admissible - Rules 3 and 4 ibid. [paras 6, 7] Interpretation of statute - Legislative intent - Machinery of a statute should be interpreted so as to promote the object and purpose of the scheme - Once the legislative intention is properly understood, then the case should be decided to fulfill the legislative intention. [para 7] Page 16 of 18
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 Hon’ble Bangalore CESTAT in the case of Nipuna Services Ltd Vs. CCE, (2008) 14 STR 706 Held that……. The appellant provided services to clients based abroad. It got these clients through its agent in India. The consideration for its services was received first by its agent in foreign currency who after deducting its commission paid the balance to the appellant in INR. The Revenue denied refund of tax paid on inputs used for export of such services on the ground that the appellant had not received the consideration for services exported in convertible foreign exchange directly from service recipient. The Tribunal allowing the appeal of the appellant held i. The condition for receipt in foreign exchange was not applicable prior to 1.3.07 in respect of services falling under rule 3(3) [i.e. location of service recipient category] and the appellants claim was in respect of services exported prior to 1.3.07 and also in respect of services falling under rule 3(3) [i.e. location of service recipient category] ii. Even if there was condition for receiving the money in foreign exchange a. The appellant would be satisfying such a condition also by liberal interpretation since it is the appellant who have rendered the services directly to the recipient situated abroad and not the agents and the payment has been received in foreign exchange though by their agents. b. The receipt of monies by an agent of the appellant in foreign exchange would be deemed to have been received by the appellant in foreign exchange for the purposes of export Rules. Gist Refund (Service tax) - Export of services - Cenvat credit on input services utilized in services exported - Denial of refund as payment not received in foreign exchange - Payment in foreign exchange for services rendered received by agent who after deducting commission paid appellant in Indian rupees - Conditions like services provided relating to commerce or industry and location of recipient outside India, satisfied - Condition on receipt of foreign exchange applicable only if recipient has establishment in India and such condition not applicable to appellant even after amendment to relevant rules - Refund admissible in impugned case even when payment in foreign currency not directly received - Rule 3 of Export of Services Rules, 2005. [paras 4, 13.4, 14.2, 18] Refund (Service tax) - Export of services - Denial of refund on the ground that appellant not received foreign exchange directly, not sustainable - Agent receiving foreign exchange and paying appellant in Indian rupees - Appellant rendering services directly to recipients situated abroad - Liberal interpretation of notification to be made - Refund admissible - Rule 3 of Export of Services Rules, 2005. - If Revenue’s contention is accepted it would amount to levying Service tax on services exported. It is axiomatic that goods and services exported would not be subjected to local taxes. Denying the refund would violate this fundamental principle of taxation... Even it is assumed that right from the beginning there was a requirement for getting the payment in foreign exchange, we would hold that the appellant would be satisfying such a condition also by a liberal interpretation of the notification. Alternatively, what is received by the agent in foreign exchange would be deemed to have been received by the appellant for the purposes of EOSR. [para 18] Export of Services - Receipt in foreign exchange - Deeming provision - Services rendered to recipient abroad - Payment in foreign exchange received by agent - Amount received in Indian rupees by appellant from agent - Receipt in foreign exchange by agent deemed to have been received by appellant for the purpose of Export of Services Rules, 2005 - Rule 3 ibid. [para 18] Page 17 of 18
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Export of Services - Conditions therefore - Receipt of foreign exchange - Rule 3(3) of Export of Services Rules, 2005 not deliberately amended while Rules 3(1) and 3(2) ibid were amended providing for receipt of payment in foreign exchange to deem services relating to said rule as export of service - Rules 3(1) and 3(2) ibid are independent - Condition on payment in foreign exchange not mentioned in Rule 3(1) ibid after amendment on 19-4-2006 but only after amendment effective from 1-3-2007 - Rule 3 ibid. [para 14.2]



DATE OF EXPORT OF SERVICE FOR THE PURPOSE OF FILING OF REFUND CLAIM 



The Hon’ble Mumbai CESTAT in the case of CCE, Pune Vs. M/s. Eaton Industries Ltd (2011) TIOL 166 held that the receipt of payment in foreign convertible currency is one of the conditions under the Export of Service Rules, 2005 which are required to be fulfilled to treat the services as export of service. Hence the relevant date for filing of refund of credit in respect of export of service is the date when the payment is received & not the date of providing the service.



HOW TO INTERPRET PERFORMANCE OUTSIDE INDIA 



Hon’ble Ahmedabad CESTAT in the case of CST V/s. B. A. Research India Ltd. (2009) TIOL 1981 held that in case of technical testing, even though the entire testing is done in India, but the result of such test i.e. study report/ certificate is sent abroad. The services are deemed to have been completed only after delivery of report since the delivery of report is an essential part of the services. Once the report is delivered outside India, the service is partly performed outside India. In para 8 of the said decision, the Hon’ble CESTAT observed that the performance of taxable service has not validity/sanctity unless it’s report is submitted to the service receiver. The client do not have any value for mere performance if no report is delivered to them hence such services are export of service within Rule 3(1)(ii) of the Export of Service Rules, 2005. Gist Service Tax - Technical Testing – though test done in India, result sent abroad – export of service: Consideration of the service is received by the appellants only when they deliver the study report and the certificate of the testing and analysis of the clinical trials conducted by them. Thus, delivery of the report is an essential part of their service and the service is not complete till they deliver the report. The report is delivered outside India and the same is used outside India. This is not the disputed fact.
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