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Import Issues in U.S. Government Contracting



February 27, 2014



Moderator: Margaret Gatti P Presenters: t K ll H Kelly Herman & J Juli li S Schwartz h t &L Louis i Rothberg R thb www.morganlewis.com



Outline • US F Federal d l Government G t Procurement P t Contracts C t t with ith domestic preferences: – Buy American Act of 1933 1933, as amended – Trade Agreements Act – Other Oth Acts A t with ith Buy B America A i provisions i i



• Non-eligible and prohibited source countries under US Federal Government Procurement Contracts • Import license requirements p processing p g requirements q • Standard import © Morgan, Lewis & Bockius LLP
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Domestic Product and Service P f Preferences iin Federal F d l Procurement P t • Statutes St t t with ith country t off origin i i restrictions: t i ti – Buy American Act of 1933, as amended – Trade Agreements Act – Other Acts with Buy American Provisions • Berry Amendment • Specialty Metals • DOT Buy B A America i A Actt • American Recovery and Reinvestment Act of 2009 • Foreign Military Financing Buy America Act © Morgan, Lewis & Bockius LLP
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There is no Single “Domestic P f Preference” ” Definition D fi iti • E Each h US Federal F d l statute t t t imposes i different diff t requirements that were enacted for different policy reasons. • Individual states have their own definitions! • There are common questions however: – What is the product? – How is the country of origin determined? – What are the statutory requirements and waivers?



© Morgan, Lewis & Bockius LLP
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Buy American Act (“BAA”) ( BAA ) • Fi Firstt enacted t d in i 1933 • Major domestic preference statute regarding government p procurement • Policy: protect/promote domestic labor • Applies to direct purchases of more than $3,000 by the federal government • Purchases must be: – Consistent with the p public interest – Reasonable in cost – For use in the United States © Morgan, Lewis & Bockius LLP
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Buy American Act (cont (cont’d) d) • St Standard: d d “Substantially “S b t ti ll all” ll” off the th acquisition i iti mustt be attributable to American-made components • Regulatory interpretation: – 50% or more of cost must be attributable to American content (i.e. cost of foreign components cannot exceed 50%)



© Morgan, Lewis & Bockius LLP
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Buy American Act (cont (cont’d) d) • Pl Place off mining, i i production d ti or manufacturing f t i iis controlling • Manufactured articles must be manufactured in the United States from components, “substantially all” of which are mined, produced or manufactured in the United States • Exceptions: – Reasonable commercial availability – Satisfactory quality



© Morgan, Lewis & Bockius LLP
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Trade Agreements Act (“TAA”) ( TAA )



• Applies to Government acquisitions – over a certain threshold (reviewed biannually) – varies by the Agreement covered and type of contract.



• Waives the BAA for eligible products in acquisitions covered by specified Free Trade Agreements and the Government Procurement Arrangement, etc.



© Morgan, Lewis & Bockius LLP
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Government Procurement Arrangement (GPA) – The World Trade Organization (WTO) Agreement on Government Procurement (GPA) is a multi-party agreement, which means that it applies to a number of WTO Members, but not all Members. – The GPA's membership is limited to the WTO Members that specifically signed the GPA or that have subsequently acceded to the Agreement. WTO Members are not required to join the GPA, but the United States strongly g y encourages g all WTO Members to participate p p in this important agreement. – Several countries, including China, Jordan, and Moldova are currently tl negotiating ti ti accession i to t the th GPA. GPA © Morgan, Lewis & Bockius LLP
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Government Procurement Arrangement M b Countries Member C ti Armenia



Canada



European p Union (28 Member States)



Hong Kong



Iceland



Israel



Japan



Korea



Liechtenstein



Netherlands



Norway



Singapore



Switzerland



Taiwan



United States
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2014 Revised Thresholds F Trade For T d Agreements A t Act A t Trade Agreement WTO GPA



Supply Contract (equal to or exceeding)



Service Contract (equal to or exceeding)



Construction Contract (equal to or exceeding)



$204,000



$204,000



$7,864,000



Australia FTA



$79,507



$79,507



$7,864,000



Bahrain FTA



$204 000 $204,000



$204 000 $204,000



$10 335 931 $10,335,931



CAFTA-DR



$79,507



$79,507



$7,864,000



Chile FTA



$79,507



$79,507



$7,864,000



Colombia FTA



$79,507



$79,507



$7,864,000



Korea FTA



$100,000



$100,000



$7,864,000



Morocco FTA



$204,000



$204,000



$7,864,000



--Canada C d



$25 000 $25,000



$79 507 $79,507



$10 335 931 $10,335,931



--Mexico



$79,507



$79,507



$10,335,931



Oman FTA



$204,000



$204,000



$10,335,931



Panama FTA



$204,000



$204,000



$7,864,000



Peru FTA



$204,000



$204,000



$7,864,000



$79,507



$79,507



$7,864,000



FTAs:



NAFTA:



Singapore FTA © Morgan, Lewis & Bockius LLP



Israeli Trade Act



$50,000
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Trade Agreements Act (“TAA”) ( TAA ) • Req Requires ires the Go Government ernment to acq acquire ire only – U.S.-made U S made or – designated country end products.



• “End Product” = “those articles, materials and supplies to be acquired for public use.” © Morgan, Lewis & Bockius LLP
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U.S.-Made and Designated End Country P d t Products • U.S.-made US d end-product: d d t – An end product mined, produced or manufactured in the US or that is substantially y transformed into a new and different article of commerce with a name, characteristic or use distinct from that of the article or articles from which it was transformed.



• Designated country end products•



WTO GPA country end product, an FTA country end product, d t a least l t developed d l d country t end d product d t or a Caribbean Basin Country End Product (i.e. produced in a country that has signed the GPA).



© Morgan, Lewis & Bockius LLP
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Substantial Transformation • T To determine d t i if there th has h been b a substantial b t ti l transformation, the assembly must be complex and meaningful. – Number of components and subassemblies – Programming or customization that defines the product – Value of assembly versus the cost of components – Use of precision or specialized tools – Requires skill for assembly – Physical modification of the components



© Morgan, Lewis & Bockius LLP
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Example of Substantial Transformation • S Switches it h assembled bl d to t completion l ti in i Malaysia. M l i • US developed software is downloaded in Singapore. • Without this software, software the imported devices could not function as Ethernet switches. g performed in Singapore g • The software downloading did not amount to programming therefore the origin was Malaysia.



© Morgan, Lewis & Bockius LLP
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When in Doubt about Substantial T Transformation…Get f ti G t a Ruling R li • CBP was d delegated l t d authority th it to t issue i advisory d i opinions or final determinations on the country of origin g for specific p products p or representative p classes of products. • A final determination is judicially reviewable • Final determinations are published in the Federal Register



© Morgan, Lewis & Bockius LLP
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Exceptions to Trade Agreements Act (TAA) • Exceptions E ti apply l for f the th following: f ll i – Small business set asides – Items indispensible for national security – Sole-source acquisitions – Exempted services – Waiver by agency head



© Morgan, Lewis & Bockius LLP
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Other Domestic Preference Acts • Separate legislation modifying the Buy American Act (typically by imposing more stringent requirements on government procurement) • Overview O i – Berry Amendment – Special Metals – DOT – American Recovery and Reinvestment Act of 2009 (ARRA) – Foreign Military Financing (FMF)



© Morgan, Lewis & Bockius LLP
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Berry Amendment – “Super Super percentage percentage” statute which requires Department of Defense (DOD) purchases of covered items be 100% American in origin (enacted in WWII) – Imposes domestic content requirement above and beyond Buy American Act – Listed items include textiles, foodstuffs, tools, tents, tarpaulins, etc. – Also prohibits acquisition of specialty metals, e.g. certain steel, nickel, iron-nickel and cobalt-base, titanium and zirconium alloys not produced or melted in United States, or components and d certain t i end-use d it items made d thereof th f – Specialty metal provision subject to national security waiver



© Morgan, Lewis & Bockius LLP
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Berry Amendment (cont’d) (cont d) •



Exceptions – Unsatisfactory quality, quantity and/or FMV – Overseas procurement for combat support/contingency operations; perishable i h bl food f d (including (i l di contracts and d subcontracts) b ) – Compelling need/competitive bid exemptions – Purchases under $3000 – Items purchased for resale in commissaries, exchanges, nonappropriated fund instrumentalities – Vessel on foreign waters – Electronic components (unless domestic items needed for national y) security) – Limited trade agreement exceptions © Morgan, Lewis & Bockius LLP
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Specialty Metals Clause • S Specialty i lt metals t l procured db by DOD and d used d iin d defense f articles must be melted or produced in the United States, its outlying areas or a “qualifying qualifying country” country . • Applies to “end items” or “components” of aircraft, missile and space systems, ships, tanks and automotive items, weapon systems or ammunition. • Also applies to the specialty metal itself (raw stock, castings forgings) as an “end castings, end item item”. • Applies whether the “end item” or “component” was produced by the prime contractor or subcontractor © Morgan, Lewis & Bockius LLP
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Metals and Metal Alloys covered by the S Specialty i lt M Metals t l Cl Clause requirements i t • St Steell and d steel t l alloyed ll d with ith various i percentages t off manganese, silicon, copper, aluminum, chromium, cobalt,, columbium,, molybdenum, y , nickel,, titanium,, or vanadium. • Metal alloys consisting of nickel, iron-nickel and cobalt base alloys containing a total of other alloying metals (except iron) in excess of 10 %. • Titanium and titanium alloys, y , and • Zirconium and zirconium base alloys.



© Morgan, Lewis & Bockius LLP
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Qualifying Countries • • • • • • • • • • •



Australia Austria Belgium Canada Denmark Egypt gyp Finland France Germany Greece Israel



© Morgan, Lewis & Bockius LLP



Italy Luxembourg Netherlands Norway Portugal Norway y Spain Switzerland Turkey UK of Great Britain and Northern Ireland United States
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Exceptions to the Specialty Metals Clause • • • • •



Electronic El t i components. t Commercially available off-the-shelf (COTS) items, Fasteners that are commercial items, It Items manufactured f t d in i a qualifying lif i country. t Specialty metals for which the Government has determined cannot be acquired as and when needed in— – A satisfactory ti f t quality; lit – A sufficient quantity; and – The required form form.



•



End items containing a minimal amount of otherwise noncompliant specialty metals.



© Morgan, Lewis & Bockius LLP
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DOT Buy America •



Applies to state and local transportation projects for which the DOT administers d i i t funds f d (grants) ( t )



•



Buy American Act does not apply because purchases are not made directly by federal government



•



Default rule under DOT Buy America: – 100% domestic content (but may be as low as 60%, e.g., buses/“rolling stock ” if made in United States) stock,



•



Exceptions – Inconsistent with public interest – Sufficient S ffi i t availability/satisfactory il bilit / ti f t quality lit – Unreasonable increase to overall cost of project (typically 25% cost differential) – TAA waivers i (b (butt only l if reciprocal i l non-discrimination di i i ti ) © Morgan, Lewis & Bockius LLP
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DOT Buy America (cont’d) (cont d) • DOT Buy America programs (non-FAA) – Federal Transit Administration funds – Federal Highway Administration funds – AMTRAK funds u ds (threshold (t es o d $1,000,000) $ ,000,000) – Federal Railroad Administration High Speed Rail funds



© Morgan, Lewis & Bockius LLP
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American Recovery and Reinvestment A t off 2009 (“ARRA”) Act • N No R Recovery A Actt ffunds d may b be used d ffor a project j t ffor th the construction, alteration, maintenance or repair of a public building g or p public work unless all of the iron,, steel,, and manufactured goods used in the project are produced or manufactured in the United States.



© Morgan, Lewis & Bockius LLP
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Manufactured Good • “A good db brought ht to t the th construction t ti site it ffor incorporation i ti into the building or work that has been – (i) processed into a specific form and shape; or – (ii) combined with other raw material to create a material that has different p properties p than the p properties p of the individual raw materials.”



• No origin requirement for components of manufactured goods. d



© Morgan, Lewis & Bockius LLP
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Domestic Manufactured Good • "Domestic "D ti iiron, steel, t l and/or d/ manufactured f t d good" d" – (1) Is wholly the growth, growth product, product or manufacture of the United States; or (2) has been substantially transformed in the United States into a new and different manufactured good distinct from the materials from which it was transformed.



© Morgan, Lewis & Bockius LLP
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Not Substantial Transformation • D Design, i planning, l i procurement, t componentt production, or any other step prior to the process of physically p y y bringing g g together g the components p into the final manufactured good used in (and incorporated into) the Recovery Act project.



© Morgan, Lewis & Bockius LLP
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Exemptions from the ARRA • N Non-availability il bilit (not ( t produced d d or manufactured f t d in i sufficient and reasonably available quantities of a satisfactoryy q quality) y) • Unreasonable cost (will increase cost of the overall project by more than 25%) • Inconsistent with the public interest



© Morgan, Lewis & Bockius LLP
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Foreign Military Financing • Arms Export p Control Act p provides authority y to sell or finance U.S. defense articles and services to friendly countries and allies. • Foreign Military Financing (FMF): Can be used for Direct Commercial Contracts (DCC) and Foreign Military Sales (FMS). • In a DCC transaction, DOD provides grants for purchase of U.S. goods and services and is not a party.



© Morgan, Lewis & Bockius LLP
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Foreign Military Financing (cont (cont’d) d) • Defense Securityy Cooperation Agency g y ((DSCA)) oversees DCC program and requires: – Contractor certification (as to contractor’s obligations, origin/content offsets and commissions) origin/content, – No procurement outside United States • FMF purchases only from U.S. companies • Manufacture or assembly in the United States • Dollar value of end items must contain at least 50% U.S.origin i i content • Funding usually limited to U.S.-origin portion/value of end item (exception for foreign content in COTS items, IF less than 50% of dollar value of end item © Morgan, Lewis & Bockius LLP
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Foreign Military Financing (cont (cont’d) d) • 2010 changes to DCC U U.S. S content requirements: – 50% foreign content limit for COTS items applies to stand-alone spare parts also – Warranty work performed in host nation (foreign country whose government is purchasing goods or services) must be done by U.S. p personnel to be considered FMF-eligible g U.S. content – All host-nation content (the value of any defense articles or services manufactured, assembled or supplied by host-nation entities) is non non-U.S. U S content; no exceptions – All work related to FMF contract is included in assessment of U.S. content (regardless of type of work or whether invoiced separately) © Morgan, Lewis & Bockius LLP
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Tips for Compliance • D Determine t i which hi h d domestic ti preference f regime i applies. li • Certify only the specific requirement and don’t make broader certifications than are required required. • Follow the applicable origin test. g does not mean • Compliance with one agreement compliance with another. • Have an inventory management method in place to track and verify origin origin.



© Morgan, Lewis & Bockius LLP
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Enforcement: Audits/Investigations • D Defense f C t t Audit Contract A dit Agency A (DCAA): (DCAA) primarily i il “cognizant” auditing authority over contract administration,, including gp proposals p • Recordkeeping (checklist tools): for import related issues, focus on incurred cost reporting • Investigations: depending on nature of conduct, may require interagency involvement



© Morgan, Lewis & Bockius LLP
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Enforcement: R Remedies di • Debarment/suspension: – FAR Part 9.4 – Requires due process – Scope/effect of debarment and suspension is the same except for time period – May or may not be contract related – Extends to “affiliates”



• Other remedies: – Termination and reprocurement – Replacement – Replacement of Cost © Morgan, Lewis & Bockius LLP
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False Claims Act • Civil Ci il FCA – Knowingly presents or causes to be presented a false claim for payment – Treble damages – Penalties from $5500 to $11000 per claim – Qui Tam lawsuits



• Criminal – False, False fictitious or fraudulent claims – Maximum fine of $500k (companies) and $250k (individuals) and up to 5 years imprisonment



© Morgan, Lewis & Bockius LLP
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Burden of Proof • P Preponderance d off the th evidence id • Knowingly presenting or causing to be presented a false claim for payment – No need to prove intent – “reckless reckless disregard” disregard or “deliberate deliberate ignorance” ignorance lack of internal controls, systems, training, policies, compliance programs etc.



• Claims for payment can be an invoice • Invoices imply certification



© Morgan, Lewis & Bockius LLP
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FCA examples • C Company paid id $7 $7.4 4 million illi tto settle ttl allegations ll ti th thatt it submitted false claims by selling products manufactured in countries not permitted by the Trade Agreements Act t United to U it d St States t governmentt agencies. i • Qui tam complaint alleging that defendant sold and presented claims to the Government Services Administration ("GSA") regarding non-compliant products, including paper shredders, light bulbs, light fixtures, televisions, batteries, and vacuum cleaners under the TAA, BAA and AARA.



© Morgan, Lewis & Bockius LLP
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Non-eligible Non eligible and Prohibited Sources • Non-eligible N li ibl Sources S for f Defense D f Products P d t – China



• Prohibited P hibit d Sources S Based B d on US Sanction S ti Laws L – Cuba – Iran – North Korea – Sudan – Syria © Morgan, Lewis & Bockius LLP
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DoD Contract Issues and Imports from CHINA • DFARS 225 225.770 770 ett seq. P Prohibits hibit acquisition i iti off United States Munitions List items from Communist Chinese military y companies. p • Implements section 1211 of the National Defense Authorization Act for Fiscal Year 2006 (Pub. L. 109163) and section 1243 of the National Defense Authorization Act for Fiscal Year 2012 ((Pub. L. 11281).



© Morgan, Lewis & Bockius LLP
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DoD Contract Issues and Imports from CHINA • “C “Communist i t Chi Chinese military ilit company”” means any entity that is— (1) A part of the commercial or defense industrial base of the People’s Republic of China; or (2) Owned or controlled by, or affiliated with, an element of the Government or armed forces of the People’s People s Republic of China.



• “United States Munitions List” means the munitions li t off the list th International I t ti l Traffic T ffi in i Arms A Regulation R l ti in i 22 CFR Part 121. • © Morgan, Lewis & Bockius LLP
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DoD Contract Issues and Imports from CHINA • D DoD D cannott acquire i supplies li or services i covered d by b the United States Munitions List (USML) (22 CFR Part 121), ), through g a contract or subcontract at any y tier,, from any Communist Chinese military company. • This prohibition does not apply to components and parts of covered items unless the components and parts are themselves covered by p y the USML.



© Morgan, Lewis & Bockius LLP
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DoD Contract Issues and Imports from CHINA • Th The prohibition hibiti in i 225.770-2 225 770 2 d does nott apply l to t supplies or services acquired— (a) In connection with a visit to the People People’s s Republic of China by a vessel or an aircraft of the U.S. armed forces; (b) For testing purposes; or (c) For the purpose of gathering intelligence.



© Morgan, Lewis & Bockius LLP
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DoD Contract Issues and Imports from CHINA • Th The prohibition hibiti iin 225 225.770-2 770 2 may b be waived, i d on a caseby-case basis, if an official identified below determines that a waiver is necessaryy for national security y purposes. p p • Officials authorized are: (1) The Under Secretary of Defense (Acquisition, Technology, and Logistics). (2) The Secretaries of the military departments. (3) The Component Acquisition Executive of the Defense Logistics Agency.



•



© Morgan, Lewis & Bockius LLP
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DoD Contract Issues and Imports from CHINA •



The official Th ffi i l granting ti a waiver i mustt submit b it a reportt tto the th congressional defense committees, with a copy to the Director of Defense Procurement and Acquisition q Policy y not less than 15 days before issuing the waiver.



• In the report, the official must (i) Identify the specific reasons for the waiver; and (ii) Include recommendations as to what actions mayy be taken to develop alternative sourcing capabilities in the future.



© Morgan, Lewis & Bockius LLP
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FAR Contract Prohibitions – Prohibited Sources • S See generally, ll 48 CFR § 25.701 25 701 ett seq. • Except as authorized by OFAC, USG agencies and their contractors and subcontractors must not acquire any supplies or services if any proclamation, Executive order, or statute administered by OFAC, or if OFAC's implementing regulations at 31 CFR Chapter V V, would prohibit such a transaction by a person subject to the jurisdiction of the United States.



© Morgan, Lewis & Bockius LLP
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FAR Contract Prohibitions – Prohibited Sources • E Exceptt as authorized th i d b by OFAC OFAC, mostt ttransactions ti involving imports form Cuba, Iran, North Korea, Sudan and Syria y are p prohibited. • Also prohibited are lists of entities and individuals subject to economic sanctions are included in OFAC's List of Specially Designated Nationals and Blocked Persons at http://www.treas.gov/offices/enforcement/ofac/sdn p g



© Morgan, Lewis & Bockius LLP
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FAR Contract Prohibitions – Prohibited Sources • A As required i db by th the Sudan S d Accountability A t bilit and d Di Divestment t t Act of 2007 (Pub. L. 110-174), each offeror must certify that it does not conduct restricted business operations p in Sudan. See 48 CFR § 25.702-2 • President may waive the requirement of subsection 25 702 2 on a case 25.702-2 case-by-case by case basis if the President determines and certifies in writing to the appropriate congressional committees that it is in the national interest to do so.
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FAR Contract Prohibitions – Prohibited Sources • A As required i db by 48 CFR § 25.703-2 25 703 2 & section ti 6(b)(1)(A) of the Iran Sanctions Act absent waiver or exception, each offeror must certifyy that the offeror,, and anyy person p owned or controlled by the offeror, does not engage in any activity for which sanctions may be imposed under section 5 of the Iran Sanctions Act. Act Such activities activities, which are described in detail in section 5 of the Iran Sanctions Act, relate to the energy sector of Iran and development b IIran off weapons off mass destruction by d t ti or other th military ilit capabilities.
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FAR Contract Prohibitions – Prohibited Sources • U Upon th the d determination t i ti off a ffalse l certification tifi ti under d an agency shall take one or more of the following actions: (1) The contracting officer terminates the contract (2) The suspending official suspends the contractor (3) The Th debarring d b i official ffi i l d debars b th the contractor t t ffor a period i d off at least two years
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FAR Contract Prohibitions – Prohibited Sources • A An agency may nott enter t into i t or extend t d a contract t t for f the th procurement of goods or services with a person that exports p certain sensitive technology gy to Iran,, as determined by the President and listed in the System for Award Management Exclusions via http://www acquisition gov (22 U http://www.acquisition.gov U.S.C. S C 8515) 8515). • (b) Each offeror must represent that it does not export any sensitive technology to the government of Iran or any entities or individuals owned or controlled by, or acting on behalf or at the direction of, the government of Iran. See 48 CFR 25.703-3 25.703 3 © Morgan, Lewis & Bockius LLP
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Import License Requirements U.S. Department of State - Directorate of Defense Trade Controls •



International Traffic in Arms Regulations (ITAR) (22 C.F.R. Parts 120-130)



•



DDTC controls exports and temporary imports* for purposes of: • U.S. national security and defense trade objectives • Arms embargoes/sanctions



•



U.S. Munitions List – the USML • Defense D f A Articles ti l



• Defense Items • Technical Data related to defense items • Defense Services © Morgan, Lewis & Bockius LLP
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Import License Requirements U.S. Department of Treasury – Bureau of Alcohol, Tobacco, Firearms and Explosives (BATFE) ( ) TITLE 27—Alcohol, Tobacco and Firearms CHAPTER II—BUREAU II BUREAU OF ALCOHOL, TOBACCO, FIREARMS, AND EXPLOSIVES, DEPARTMENT OF JUSTICE SUBCHAPTER B—FIREARMS AND AMMUNITION PART 447—IMPORTATION OF ARMS, AMMUNITION AND IMPLEMENTS OF WAR • ATF regulates, via permit, the permanent import of Defense Articles that are listed on the United State Munitions Import List (USMIL) - 27 C.F.R. Part 447, Subpart C • Anyone engaged in the business of importing articles on the U.S. Munitions Import List for commercial purposes must register with ATF as an importer © Morgan, Lewis & Bockius LLP



56



Import Processing Requirements Standard Import p Processing g Requirements q •Classification •Valuation •Entry •Record-keeping
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our team



Margaret Gatti partner 202.739.5409 215.963.5569 [email protected]
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Questions?



This material is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It does not constitute, and should not be construed as, legal advice on any specific matter, nor does it create an attorney-client relationship. You should not act or refrain from acting on the basis of this information. This material may be considered Attorney Advertising in some states. Any prior results di discussed d iin the h material i ld do not guarantee similar i il outcomes. Li Links k provided id d ffrom outside id sources are subject bj to expiration i i or change. h © 2013 Morgan, Lewis & Bockius LLP. All Rights Reserved. © Morgan, Lewis & Bockius LLP
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i t international ti l presence Almaty Beijing Boston Brussels Chicago Dallas Dubai* Frankfurt Harrisburg Houston Irvine London Los Angeles Miami Moscow New York Palo Alto Paris Philadelphia Pittsburgh Princeton San Francisco Tokyo Washington Wilmington © Morgan, Lewis & Bockius LLP *In association with Mohammed Buhashem Advocates & Legal Consultants
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