












































	 Home
	 Add Document
	 Sign In
	 Create An Account
































FIRST DRAFT Please do not cite









LEGISLATIVE OVERSIGHT OF THE EXECUTIVE BRANCH IN SIX DEMOCRACIES IN LATIN AMERICA
Leany Barreiro LEMOS [email protected]
ABSTRACT Latin ... 




Author:
Scarlett Marsh 




 2 downloads
 0 Views
135KB Size



 Report







 Download PDF 






















































Recommend Documents














FIRST DRAFT PLEASE DO NOT QUOTE! 













 









DRAFT Please do not circulate or cite without authors permission 













 









DRAFT VERSION PLEASE DO NOT CITE WITHOUT PERMISSION 













 









DRAFT: Please do not cite without authors permission 













 









DRAFT DO NOT CITE WITHOUT AUTHOR PERMISSION 













 









Draft Please do not quote 













 









************** Draft, please do not quote **************** 













 









Please do not cite without permission 













 









Bank Concentration in the United States, December 2015 Preliminary Draft: Please Do Not Cite Without Permission 













 









27 28 November 2015 Prague, Czech Republic. This paper is a draft Please do not cite 













 









Draft: Please do not cite or circulate. Constitution and Coordination: Behavior, Institutions, and Institutional Change in 













 









work in progress; please do not cite or circulate) 













 









Please Do Not Cite Without Permission of the Author 













 









THIS IS A DRAFT DOCUMENT FOR PUBLIC CONSULTATION. PLEASE DO NOT QUOTE OR CITE 













 









Institutional Logics and Public Management DRAFT. Please do not cite without the author s permission 













 









DRAFT Please do not cite. Multiparty Competition, Founding Elections and Political Business Cycles in Africa 













 









Preliminary and Incomplete Please do not cite without express permission 













 









PAUL OHM * Draft: Please do not cite or quote without permission. ABSTRACT 













 









(For Internal Use Only, Please do not Cite before Published) 













 









DRAFT PLEASE CITE ONLY WITH PERMISSION 













 









DO NOT CITE WITHOUT PERMISSIONS 













 









DRAFT PLEASE CITE ONLY WITH PERMISSION 













 









DRAFT PLEASE CITE ONLY WITH PERMISSION 













 









04) DRAFT DO NOT CITE OR DISTRIBUTE WITHOUT PERMISSION. Rob Salmond * DRAFT 













 
















LEGISLATIVE OVERSIGHT OF THE EXECUTIVE BRANCH IN SIX DEMOCRACIES IN LATIN AMERICA



Leany Barreiro LEMOS [email protected]



ABSTRACT Latin American legislatures have been often pictured as reactive ones, when compared to the powerful executives of the respective countries. Indeed, presidents in the region are entitled with strong prerogatives that diminishes congresses’ role on producing legislation. Nevertheless, much less attention has been devoted to investigating horizontal accountability, especially the oversight function of legislatures. In this paper, I focus on the potential of Latin American congresses to control their executive branches, granted by their constitutions and internal statutes. The paper’s main goal is to describe and compare constitutional and statutory instruments for legislative oversight in six countries of the region – Argentine, Bolivia, Brazil, Colombia, Peru and Venezuela. Though the sample might present some variation in the level of democracy and other aspects of governance (Freedom House, 2008; World Bank Governance Indicators, 2009), it is intended to reflect democracies emerged from more or less dramatic power devolution processes in the second half of the twentieth century, and which have been struggling to consolidate their institutions (Whitehead, 2001).



FIRST DRAFT Please do not cite



Paper delivered at the Oxford-Princeton Global Leaders Workshop, Princeton-NJ, 3-4 of May 2010



1



1 – INTRODUCTION



The main purpose of this paper is to describe and compare constitutional and statutory framework for legislative oversight of the executive branch in six countries of Latin America – Argentine, Bolivia, Brazil, Colombia, Peru and Venezuela. I will stress the congresses capabilities in performing explicit (or formal) control, even though I understand, on the one hand, that a lot of oversight happens throughout the legislative process (drafting and approving legislation), and will not be captured in this approach; and, on the other hand, that having capabilities does not guarantee effective oversight. The question I bear in mind is: do the reactive legislatures of the region have instruments to keep in check their powerful presidencies? Can these congresses perform some sort of oversight? Of what kind? Do they present variations or is there a pattern in the way oversight is conducted in the region? This draft is a first step in addressing the issue, and hence I will not provide evidence of effectiveness of oversight tools, nor debate under what conditions can oversight happen in Latin American countries. Instead, I will focus on the potential capabilities of congresses in Latin America to oversee their respective executive branches, translated by the formal instruments each native constitution and assemblies’ statutes put in place. Therefore, the purpose here is to find patterns of institutional design and capabilities for performing the oversight function in the region. This data paneling will be of help in paving way to hypothesis on under what conditions control can take place in Latin America. Finally, I should say this is part of a broader research that in the future will yet a) measure how effectively this kind of oversight is performed in the different countries on a global agenda; and b) which conditions favor oversight in the region. Latin American legislatures have been often pictured in the literature as reactive ones, when compared to the powerful executives of the respective countries (Cox and Morgenstern, 2001). Indeed, some authors have stressed that presidents in the region enjoy considerable legislative prerogatives, agenda power, informational advantages, and expertise (Shugart and Carey, 1992; Mainwaring and Shugart, 1997; Siavelis, 2000; Schedler, Diamond and Plattner, 1999; Samuels, 2000; Figueiredo, 2001 and 2003). On the other hand, in O’Donnell’s model of “delegative democracy”, dominant executives are expected to eliminate, co-opt or neutralize formal agencies designed to generate oversight, due to historically given conditions (O’Donnell, 1998: 117). History and institutions would then militate against oversight in the region. Nevertheless, congresses 2



do have a formal oversight role in the checks and balances system, and they are key actors not only for their electoral legitimacy and pluralism, but because they are more transparent and less insulated than the judiciary and the executive branches (Carey, 2003). That is why I think it is worthwhile assessing how they perform this important democratic role. “Oversight” here is defined as a key feature of executive-legislative relations, in which the executive branch owes to the legislative branch certain obligations and/or information (Fox, 2000). It is the supervision of administration’s actions, for which legislatures can count on mechanisms such as hearings, summoning of ministers, resolutions of inquiry, special investigatory committees, and confirmation process, among others (Llanos and Mustapic, 2006; James, 2002; Aberbach, 1990 and 2001; Sartori, 1987a:189). The selected countries are all presidential regimes which have faced interruptions in their democracies and overt conflict over time. Democratic consolidation is then a critic issue for all of them. Even before the third wave of democratization (Huntington, 1991), they have experimented some sort of adherence to democracy practices1. According to Democracy Index (2008), all but Venezuela are flawed democracies – Venezuela would be a hybrid regime. Freedom House (2008) describes Argentine, Brazil, Colombia and Peru as “free countries”, whereas Colombia and Venezuela would be “partly free”. Nevertheless, because indexes differ on their methodology, the inclusion of both countries as influent partners in the region can be of interest as most different cases – especially for Venezuela. The countries have also distinct electoral systems that provide different incentives in the electoral and legislative arena members of parliament to produce legislation and promote oversight. They also vary in other governance aspects, as the rule of law, regulatory quality, government effectiveness, voice and accountability, political stability and the control of corruption (World Bank Governance Indicators, 2009). As for their socioeconomic well-being (HDI), they are all placed as middle income countries, though showing a split between upper-middle and lower-middle income countries. This comparison of a number of different countries affords us considerable variation and will be useful in the future



1



Colombia and Venezuela had been democracies since 1958. Ecuador and Peru followed this path in 1978, same year Bolivia started its “controlled transition”, which finished in 1985. Argentine and Brazil also finished their transitions in the 80’s (Whitehead, 2001).
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development of this research, which will address causes of oversight success or failure in specific issues. This paper proceeds in five sections. The second one will address the theoretical framework, based on previous scholarly works on the executive-legislative relations concerning oversight, as well as a discussion around the definition of what oversight is. The third section addresses the methodology and case selection. The actual constitutional and legal framework for legislative oversight in the six countries is brought up in the fourth section, which consolidates data from the respective constitutions and legislative statutes on general oversight instruments, budget and treaties prerogatives. The fifth and final section concludes. 2 – CONCEPTUAL AND THEORETICAL FRAMEWORK2



Inter-branch oversight is a key element for transitional democracies. They are relevant in any system, presidential or parliamentary, but even more so in executivedominant ones. It is part of the institutional design established to guarantee a certain degree of control against excesses of the executive power, so dear to the checks and balances model. This design includes, beyond inter-branch oversight, other relevant institutions as investigatory powers, an independent judiciary, federalism and regulatory arrangements. In this paper, I focus on congressional or legislative oversight. In the 1960s and 1970s, debate about oversight in the advanced democracies was a very normative one. Authors pointed to the nonexistence or inefficiency of the oversight framework, and “negligence” was a frequently used word (Schlesinger, 1998). In spite of more complexity of the executive branch activities, congress had little or no control over form and quality of implemented policies. In the early 80s, the “debilitated legislative oversight” was questioned and a new approach came up. As noted by Ogul (1977), there is no existing model of democracy that boasts a sophisticated and all-inclusive oversight system. Countries like Japan, Italy, United States and Germany have been dealing with systematic political corruption and low accountability. In two decades since 80’s, theoretical and methodological shifts in the US and Europe led to a new diagnosis, pointing to more active systems



2



This section is very much based on the Working Paper CBS-76-06, of the University of Oxford (Lemos, 2006), and the unpublished draft of “Determinants of oversight in a reactive legislature: the case of Brazil, 1988-2005”, co-authored with Timothy Power (2008).
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(McCubbins and Schwartz,1984; Aberbach, 1990; Sánchez de Dios, 2000; Raunio and Wiberg 2000). Since the mid-1990s, the debate on horizontal accountability has grown in vigour. Two controversies emerged, one concerning the basic conceptual utility of horizontal accountability and the other centred on the preferred institutions for oversight. The first debate saw some scholars claiming that vertical accountability is the only relevant form. The argument is that independent powers vary in their vertical responsibilities, due to distinct mandates and incongruent constituencies, so by definition such independent powers cannot be accountable to each other. Moreover, if each vertical domain is internally functional, then there is no need for horizontal accountability (Moreno, Crisp, and Shugart, 2003). We do not dispute the precedence of vertical accountability in democratic theory. However, vertical institutions have obvious shortcomings, including the periodic nature of elections (the substitution of elites does not occur all the time, but only at certain intervals), the daunting size and complexity of the state apparatus, and the relative immunity of bureaucrats, i.e., powerful unelected elites who are responsible only to the head of the executive branch itself (Przeworski, Stokes and Manin 1999: 21). In light of these challenges, horizontal institutions are necessary to fill the gaps left by vertical ones, and mutual reinforcement by both types of institutions enhances democratic accountability. The second debate in the 1990s centred on the ideal institutional domain for the exercise of oversight: internal systems, the judiciary, or the legislative branch? Although some authors privilege the judiciary (e.g. Shapiro, 2003), we argue that legislative bodies are particularly well suited to this role, for several reasons. First, oversight is generally a constitutional or statutory function of parliaments. Second, legislatures are subject to vertical accountability, which is seldom the case with judges or regulators. Third, legislatures are more inclusive and plural, reflecting cultural diversity, and carry out more transparent and less insulated decision-making processes than courts or regulatory agencies (Carey, 2003). Of all institutions that can conceivably engage in oversight, legislatures undoubtedly have the broadest and most compelling claim to democratic legitimacy, although they are not exclusive and other institutions are important to reinforce control. As far as Latin America is concerned, contemporary literature points to general inefficiencies of the check and balances systems, be it for historically given conditions that would include co-optation (O’Donnell, 1998); institutional design that 5



would militate against congresses, such as powerful presidents endowed with decree authority, broad agenda-setting, and veto powers (Siavelis, 2000; Samuels, 2000; Figueiredo, 2001 and 2003); or to regime type, income level and level of adherence to democracy (Pellizzo and Stapenhurst, 2004). Though seductive, these arguments lack strong empirical evidence. On the other side, the impeachment or quasi-impeachment of presidents through legislative action in Brasil (1992), Venezuela and Guatemala (1993), Equador (1997), Paraguai (1999), among others, is a sign that the checks and balances work on times (Carey, 2003; Llanos and Marsteintredet, 2010). I believe that constitutional designs that establish strong presidencies do not necessarily preclude institutional instruments for checking the executive branches – that is, reactive assemblies can also promote some degree of oversight. The question is what are the tools available (potential oversight), how much is performed, how well (effectiveness), and under what conditions does oversight take place (causalities). In this draft, I will address the first question only, which is the institutional design for the formal control of the executive branch in the region. I do not assume that the formal rules of engagement are 100% complied with – as Halleberg, Scartascini and Stein (2009:9) state about budget prerogatives, this is often not the case: “some actors de facto go beyond the prerogatives granted to them by constitution and the laws (…). Some actors do not play the role they are supposed to play (…), and others do not comply with some types of rules. Within Latin America, the extent to which budget participants disregard the letter of the law varies from country to country”. This could also be the case for general oversight. Nevertheless, it is also widely recognized that institutions do provide the framework for actor’s behavior, as they affect the set of incentives to perform. Though a traditional approach, I want to, in the first place, bring together spared information that constitutes the legislatures’ incentives to oversee executive branch’s performance. As criticism to Latin American presidencialism abounds, it is worth measuring the level of autonomy and the prerogatives of each branch in these regimes, taking into consideration not only the capacity of producing laws or appropriating resources, but also that one of scrutinizing, inquiring, summoning, vetoing and building constraints on the executive action. But what does legislative oversight mean? It is part of what is called “horizontal accountability”, which encompasses any kind of control performed by an infra-state set of institutions designed to constrain illegitimate or arbitrary power, and to discourage abuses and illegalities perpetrated by the state itself. These institutions would provide 6



barriers against the tyrannical exercise of power, a central concern of modern political theorists, and would eventually provide punishment for authorities’ mismanagement or abuses (O’Donnell, 1998). They would include inter-branch oversight, the power to investigate,



an



independent



judiciary,



and



federal



arrangements.



Horizontal



accountability must also address three elements: who conducts oversight (state agencies); in what forms (sanctions, impeachment, oversight); and over which particular actions or omissions (O’Donnell, 1998). As said in the introduction, here I consider “oversight” as a key feature of executive-legislative relations, in which the executive branch owes to the legislative branch certain obligations and/or information (Fox, 2000). It is the supervision of administration’s actions, for which legislatures can count on mechanisms such as hearings, summoning of ministers, resolutions of inquiry, special investigatory committees, and confirmation process, among others (Llanos and Mustapic, 2006; James, 2002; Aberbach, 1990 and 2001; Sartori, 1987a:189)3. This oversight can be performed ex ante — during the design and implementation of a program — as well as ex post, after its implementation (Ogul and Rockman, 1990; Harris,1964). Formal sanction is not essential in this definition, though some authors believe this would mean a diminished form of accountability (O’Donnell, 1998; Kenney, 2003; Morgenstern and Manzetti, 2003). But non-sanctioning accountability brings other benefits for internal and external agents. One of them is publicity, which favors organized interests, social movements, spread of information and even state oversight agencies (Schedler, Diamond and Plattner, 1999; Smulovitz and Peruzzoti, 2003). Besides, if the purpose of oversight is also identifying problems and promoting better management, non-sanction oversight might be very helpful. As such, this definition does not comprise only cases of abuses and corruption. Rather, it includes the possibility of gathering information to boost transparency, to correct informational asymmetry between the branches, or to advocate for preferred policies (Scicchiatano,1986; Aberbach, 2001). The definition also excludes “informal” oversight, often performed via meetings, phone calls and correspondence between officials from the two branches, as this is far more difficult to measure. This distinction provided by Ogul’s (1977) between latent and manifest (informal or formal) oversight 3



This definition does not correspond to Sartori’s “legislative oversight” concept (1987), which encompasses proposing, approving, changing, and rejecting legislation. For legislative oversight related to legislative changes in Argentina, see Morgenstern and Manzetti, 2003; in Peru, Venezuela, Italy, France and the U.S, see Shugart and Carey, 1998.
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broke down the dominant formalism that held rigid conventions about limits of legislation and oversight, but nevertheless made the definition so broad that it would make almost anything look like oversight – speeches, bills, meetings, letters, etc.



3 – METHODOLOGY AND CASE SELECTION



3.1. The 2-year project The 2-year project is divided in four parts and aims to: a) compare the selected countries rules and prerogatives on oversight, both in the constitutional and legal frameworks (first year); b) measure how intensely oversight is performed (number of initiatives and efficiency); c) comprehend conditions that favor oversight in those countries, and build hypothesis on what the explanations for differences and similarities are; d) identify how national legislatures check their executives on selected global issues (second year). The comparative framework employed will be that of most similar research design, based on comparison of shared mechanisms that ensure a minimal level of horizontal accountability in the countries, though substantial differences in degree of effectiveness are to be expected. This draft brings the results for the first step. It is qualitative and its main purpose is to identify, describe and compare oversight rules and prerogatives pertaining to the six selected congresses. The time span covers 22 years, as the countries vary a lot on the date of the Constitution promulgation (from 1988, Brazil, to 2009, last reform in Venezuela). The sources are the respective constitutions (Political Database of the Americas, Georgetown University and legislative websites of each country), legislative statutes (legislative websites of each country). The Inter-Parliamentary Union-World Bank Institute data, which corresponds to a survey on tools of parliamentary oversight for 83 countries (2001), was not very much used, as Brazil was the only one to respond to the IPU-WBI survey. In the year 2010-2011, the three other steps will follow. The second one is quantitative and demands building a dataset on the effective performance of selected tools over the decade, so as to compare the frequency of their use, response from the government, average time for administrative response to requests, intra-legislative conflict degree (minority x majority initiative). The third step is to identify under what conditions oversight in general happens. Presidential popularity (%), divided
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government (here defined as the size of the coalition, as countries are multipartisan), and level of socioeconomic modernization (HDI) will be used so as to check if they affect negatively (first variable) or positively (the last two), the amount of oversight each congress perform, and its intensity (efficiency), measured by the time it takes to the executive to respond to the legislative initiative. The four and last step is to verify how oversight is performed on items of a global agenda – especially investment.



3.2. Case selection



The absence of a comparative framework often leads to unrealistic parameters. That is why this project investigates six countries in Latin America. The baseline selection criteria are: a) they are all middle-income4; b) transitional democracies (constitutions barely have 20 years and have constantly been revised or amended, while keeping or expanding presidential power); c) have the same executive format (presidentialism), and do not present great variability of strong powers of the presidents; d) all present average PPI scores (Parliamentary Powers Index, which assesses the strength of national legislatures in the world, and varies from 0-1 (0 least powers, 1 strong powers); e) while powerful, the presidents have all to face multipartisan congresses, and with the exception of Venezuela, their parties are minority in Congress. On the other hand, the cases display heterogeneity on other aspects. As table 1 shows, they vary on being federal or unitary governments; bicameral or unicameral legislatures; on the respective electoral systems, though all have some sort of proportional representation (mixed or pure). Also, legislature size varies (from a minimum of 120 to a maximum of 594), as well as the effective number of parties in the house, that goes from 3.18 to 7.81. What are the effects of this variation? It affects the executive branch setting and the incentives for both its actions and the legislatures’ reactions. For instance, we all know that bicameralism and federalism variables are very important in setting veto points in the decision-making process, as well as in bringing new actors and interests that affect both presidential and congress members’ preferences (Tsebelis, 2002). It can cause gridlock to legislative decision-making, as scholars have proved for the US case



4



Though they are parted in lower-middle and upper-middle income countries.
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(Binder, 2003), but can also provide an incentive for overseeing the actions of the executive. Another good example is the challenge of governability under multipartism. In all the six cases presented but Venezuela after 1999, presidents have to form coalitions to govern, as they do not achieve majority and legislatures are fragmented. It poses a dramatic challenge that, in Brazil, a paradigmatic case of coalitional presidentialism with strong president, has been managed through different instruments – cabinet formation, budget, pork, and even corruption (Amorim Neto, 2006; Pereira, Power and Renno, 2005). These ample coalitions mean less clarity in “who is for” and “who is against” the government. Because oversight is usually a minority instrument, or an instrument mostly played by opposition parties, not having a clear governmentopposition line might affect negatively oversight, as undisciplined parties might be softer on the presidents, while considering at some point to “jump into” the coalition. These are just examples to clarify that variation in the cases is very important for the last phase of the research, which is supposed to assess the amount of oversight performed and what conditions favor more oversight: is it the electoral system, a classical variable on legislative studies? Or the way the coalitions are organized within each legislature? Or the macro democratic variables? These are important questions to be answered in the second year of the research. As for now, I proceed to the description of the oversight framework in the selected countries.
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Table 1 – Political and socioeconomic variables, selected countries Electoral system for National Legislature



Legislature size CD Sen



Effective number of parties



Presidential’s Party Chamber contingent



Socioeconomic status (HDI)



Freedom House (2008)



Federal



Bicameral



Constitution (year)



3.18



Parliamentary Power Index (Fish and Kroenig, 2009) 0.50



Argentine



Closed List PR



257



72



48



0.866 (HD)



Free



Yes (23)



Yes



1994



Bolívia



130



36



Brazil



Mixed Member Proportional System Open List PR



5.21



0.44



27



0.729



Free



No



Yes



0.813 (HD)



Free



Yes (27)



Yes



1967 1994 (revision) 2009 1988



513



81



7.81



0.56



19



Colombia



Closed List PR



165



102



5.00



0.56



20



0.807 (HD)



Partly free



No



Yes



1991



Peru



Closed List PR



120



-



4.24



0.66



41



0.806 (HD)



Free



No



No



1993



Venezuela



MMP



167



-



4.75



0.53



139



0.844 (HD)



Partly free



Yes (24)



No



2.02



0.56



55



0.878 (HD)



Free



No



Yes



1999/ 2009 (amendment) 1981



Chile



Closed List PR



120



38



(MD)



Source: For electoral systems: IDEA, 2010, adapted; for legislature size and bicameralism, official websites of congresses of each country: www.senado.gov.ar (Argentine), www.congreso.gov.bo (Bolivia), www.senado.gov.br (Brazil), www.congreso.gob.pe (Peru), www.senado.gov.co (Colombia), www.asambleanacional.gob.ve (Venezuela), www.congreso.cl (Chile); For HDI, United Nations Development Program Human Development Report 2009. For number of effective parties and presidential’s party chamber contingent, Jones 2005.
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4 – INSTITUTIONS FOR LEGISLATIVE OVERSIGHT IN LATIN AMERICA



In this section, I review the tools granted to parliaments for overseeing the executive branch – that is, potential oversight. That means to describe the formal constitutional powers of the legislatures, as well as the respective statutory provisions. Legislatures often have several available tools for congressional oversight. The most common oversight tools are committees’ hearings, hearing in the plenary sessions of the parliament, committees of inquiry, questions, question time, interpellations, reports, summoning of ministers, nomination processes of executive authorities, as well as an oversight or public accounts committee, an ombudsman, high auditing courts, and congressional research services that address information asymmetry (Pelizzo and Stapenhurst, 2004). Of great importance are also those related to budgetary issues and foreign policy, as these are classical areas of delegation to the president, but on which congresses vary in their ability to interfere in final results. I describe the more general oversight framework by country. Table 2, in the end of the section, summarizes the findings. It shows that all countries have instruments to oversee their administrations, and potential oversight does not vary much among them. Indeed, out of ten legislative oversight tools, all countries but Venezuela had more than seven. That is a very interesting finding that contradicts what Pelizzo and Stapenhurst (2004) have stated in their work: they affirmed that “system type” was an important variable, and that presidential systems had less oversight potential (less instruments) than parliamentary ones. I think they are wrong in their conclusions for two reasons. The first one is that their work is based in a survey of 83 countries from which only 49 answered in full – which means their results may contain more flaws than the comparison of the actual legal framework undertaken here. The second one is that its sample is not controlled by type of regime – they don’t take the same proportion of presidential and parliamentary systems, and as survey response was voluntary many presidential systems are not represented. In this case, what I show is that the presidential regimes in Latin America are formally well equipped to perform oversight. Besides the seven instruments the authors identify in their work, I added three more tools (impeachment, nomination and permanent committee), plus the prerogatives over budget and treaties.
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Five instruments are present in all countries. Firstly, all countries have the summoning powers of authorities, some with a very interesting sanctioning mechanism, similar to the recall in the parliamentary system – once the presentation is not considered satisfactory, the cabinet member or authority can be dismissed. Also, all congresses are empowered with inquiring the executive branch, be it in written or oral form, or both – the difference resides in that these informational asymmetry tools are defined in some countries in the constitutions, and in other in the internal statutes. The third common instrument is special investigatory powers, that can be performed either individually, or through the standing and temporary committees specially created to scrutinize a specific issue. Also, a common instrument is the nomination process of authorities, though it varies a lot not only who performs it (if the lower or the upper chamber, or both reunited, or the sole chamber, in the case of unicameral assemblies), but in the list of authorities subjected to congressional approval. We have the case of Venezuela, with only two authorities who will be subjected to the process, and Argentina and Brazil, who have a very long list of executive managers and administrators who will be appointed by the president and approved by Congress. The last common procedure is the ratifying process of treaties and agreements: in all six countries, the president is the responsible for conducting foreign policy, and congresses have a role in ratifying or approving the signed treaties. There is an important difference, though: in Bolivia and Venezuela, the judiciary steps in to control the constitutionality of the treaty before it is submitted to the Assembly, and referenda of the treaty will be mandatory for a number of issues and can be called in a number of circumstances. All countries but Venezuela hold committee and floor hearings, and none but Argentina has an ombudsman, a very common feature in Europe. Argentina also has a tool that others do not have, which is a monthly visit of the ministerial chief of staff to account for the routine developments in the administration. On the budget side, budgetary institutions – which are “rules and regulations according to which budgets are drafted, approved and implemented” (Alesina et alli, 1996:4) - also provide opportunities to parliaments to counter-balance the initiatives of the president, opportunities that can be viewed as a check on presidential powers and, in this sense, can promote some oversight. Legislative budgeting is a recent development in the history of Latin American legislatures and, as expected, executives hold a predominant role. In general, 13



parliamentary prerogatives are greater in the later stages of budget process: it can sometimes propose amendments, oversee its execution and control performance. In all the six cases, the executive is endowed with the constitutional exclusive right to initiate the budget process and propose a draft budget bill (Santiso 2004, p. 55). The process of approving budget is quite similar to each other, and usually comprehends the following steps: a)



central budget offices of the ministries of economy and finance



are responsible for the general coordination of the budget drafting process within the executive (undisputed advantages over the legislature and other ministries) ; b)



president proposes the budget;



c)



legislatures receives it: bill go first to standing budget committee



and/or finance committee, then to the floor of the first house; same for second house, when there is one. i. legislatures present different powers to review it – Brazil, Colombia and Peru legislatures cannot create or increase the budget. In Argentina, Bolivia and Venezuela, they can; ii. de facto amending powers depend of the committees; iii. time allocated varies a lot: 60 days in Bolivia, 100 in Brazil. Most must approve by December each year, and must be published in the official bulletin before the fiscal year to become effective. If not approved, the current budget may remain (Argentina and Venezuela) or the executive proposal may step in (Bolivia, Brazil, Colombia and Peru). iv. oversight and control is shared: central budget offices of the ministries of economy and finance are responsible for overseeing its execution by spending agencies, while legislatures may also scrutinize budget execution by reallocating, cutting or increasing; The last decade has seen an increased activism in public budgeting in Latin American legislatures. Nevertheless, legislative budgetary power is constrained by rigidity and inertia – e.g., in Brazil, 90% of the budget is rigid with mandatory expenditures. Also, there is a gap between formal powers and actual role of parliaments in public budgeting due to internal (organization, resources, capacity) and external factors (formal and informal rules governing executive-legislative relations, decree
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authority, electoral system) (Santiso, 2004; Wehner, 2006; Hallerberg, Scartascini and Stein, 2009). Overall, this constitutional and statutory design shows that the same systems that grant outstanding powers to presidents have maintained legislative tools to check over the executive, sometimes introducing parliamentary-like institutions such as the responsibility of cabinet ministers before the legislative assembly (Negretto, 1998), and allowing congresses to interfere more directly with policies. There are consistent ways for congresses to correct informational asymmetry. Concerning other activities, there is more variation among the countries. Over the last two decades, the reforms in two countries – Bolivia and Venezuela –, while expanding popular participation5, have curtailed Congresses’ capacity to oversee the president, by reducing its prerogative to nominate authorities (which will remain in the president’s hands) and to judge authorities on misbehavior (impeachment process). Other countries’ reforms have tended to keep unchanged this venue of interaction between executive-legislative relations. This suggests a variation on models of oversight, in which we would have more-likely and less-likely cases of oversight potential – and consequently, effectiveness. Next, I move to detail oversight prerogatives by country.



4.1. ARGENTINE



The Constitution of Argentine has 129 articles, and was reformed in 1994, as the result of a struggle between the incumbent president, who was seeking an immediate reelection forbidden by the existing constitution, and the main party of the opposition, which aimed at limiting the powers of the president. According to some scholars, a new structure of checks and balances emerged, that was able to produce a more stable and legitimate government than in the past (Negretto, 1998). Oversight tools are explicitly mentioned in both this new Constitution and the internal statutes of the House and the Senate. One important prerogative in the Constitution is the impeachment power, or political judgments of the President, VicePresident, Chief of Chief of the Ministerial Cabinet, the Ministers, and the Justices of the Supreme Court, which are granted by the House and the public trial is conducted in the Senate (art. 53, 59). 5



For instance, the choice of Venezuelan Supreme Court Justices through universal suffrage, after a short list presented by the Assembly.
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There is also a constitutional right of either house to ask for oral or written reports and explanations of the executive branch (article 71). Interpellations (written and oral) are also regulated in the House of Deputies statute (chapter 23, articles 204-210), and the Senate (title XIX, art. 214 and 215). Besides, the Chief of the Ministerial Cabinet, who is politically liable before the National Congress, must attend Congress at least once a month, alternating between each House, to report on the progress of the government (art.101). He may be summoned by the absolute majority of the members of either house for a vote of censure, and will only be removed by the absolute majority of the members of both houses. On the same track of addressing information asymmetry, section 104 of the Constitution states that after the opening of the legislative session, the ministers of the Cabinet shall submit to Congress a detailed report regarding the business of their respective departments. Committees may hold public hearings in order to consider bills or matters of public importance. It is defined though not as an instance of control of the activities of the administration, but as “an instance of citizenship participation in the process of legislative decision making, which provides persons and non governmental organizations concerned a space to express their opinions” (Constitution, arts. 99, 112). The Senate can also create investigatory committees (Senate statute, art. 87) through a resolution approved by two-thirds of its members, and it must contain the scope of their jurisdiction as well as their term, which may be extended for a maximum of six months on only one occasion. One capacity inspired by the American constitution is the nomination process. In effect, regarding nominations, the president holds the initiative to submit a proposal to the Senate. The upper chamber is, then, entitled to respond by approving, rejecting or delaying the proposed appointment, or even by discouraging the president to nominate. Article 83 of the Argentine constitution of 1853 (Article 99 after the 1994 reform) determines that the president appoints and removes por sí solo the ministers (in the new version, also the Chief of Cabinet), officers of the presidential secretariat, consular agents, as well as other officers whose appointment was not otherwise regulated. But a number of other authorities – Supreme Court Judges, judges of lower federal courts, militaries, plenipotentiary ministers, commercial attaches, diplomats – are subject to the confirmation process through the Senate, which demands consent of two-thirds of its members set in a public meeting.
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The Constitution provides two chapters – VI and VII – exclusively for the control function. The first one creates the General Auditing Office of the Nation (art. 85), through which the legislative branch is formally empowered to exercise the external control of the national civil service concerning its estates and its economic, financial and operative aspects. It is designed as a technical advisory body of Congress with functional autonomy. The chairman of the body is appointed under the proposal of the opposition with the largest number of legislators in Congress. Chapter VII, on the other hand, creates the Ombudsman (art. 86), an independent authority within the sphere of the National Congress operating with full autonomy and without receiving instructions from any other authority. The mission of the Ombudsman is the defense and protection of human rights and other rights, guarantees and interests sheltered under the Constitution and the laws, in the face of acts or omissions of the Administration; as well as the control of public administrative functions. He is appointed and removed with the vote of two-thirds of the members present in each house of Congress, has the immunities and privileges of legislators, holds office for the term of five years, and may only be re-appointed on one occasion. On treaties and agreements, art. 99 of the Constitution states that the president concludes and signs treaties, and art. 22 and 24 grant Congress with the job of approving or rejecting treaties concluded with other nations and international organizations, which have higher hierarchy than laws. Some have constitutional hierarchy, and are to be understood as complementing the rights and guarantees recognized in the Constitution. They demand an approval of two-thirds of all the members of each house. Approval of these treaties with Latin American States require less votes - the absolute majority of members of each House. Congress is also empowered to borrow money on the credit and to settle the payment of the domestic and foreign debt of the Nation (art. 75, Constitution). What does the literature has to say about the use of these instruments? Palanza (2005), who built a very broad database on written questions, summoning of ministers, visits of the Ministerial Chief of Staff and political judgments affirms that some of the instruments are mere formalities and have not much consequence. Some mechanisms, such as the visits of the Ministerial Chief of Staff, were not properly implemented, the records for some of them are poor and so her conclusions might be affected by systematization problems.
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The first conclusion is that the resolutions of written enquiries (written questions) are quantitatively the first and foremost instrument used. Two thirds are replied, which is very representative, if considered that there is no formal sanction for non-response. Nevertheless, she points that the replied written enquiries are not the most important: on the contrary, they are the least important ones. She understands interpellations (or summoning of ministers and the ministerial chief of staff) are more of an investigation procedure, and can be used in themselves as sanctions, by exposing the authority, and members would not resort to the actual sanctioning, which would mean the dismissal of the authority. Her data show that interpellations have not been used in the last years, and hypothesizes that this is due to the party composition in Congress. On political judgments, her conclusion is that, although there were about 30 initiated processes from 1983-1997, none of them resulted in impeachment, what can be interpreted as a means of dissuasion that Congress uses, rather than an actual sanctioning process. The monthly visits are not performed as they should, regarding periodicity and the presence of the chief of staff. The evidence is therefore that the Congress is weak on results, but shows a lot of initiative by proposing controlling measures.



4.2. BOLIVIA



Transition to democracy in Bolivia, in 1982, was followed by almost two decades of regime stability (Whitehead, 2001). The 1967 Constitution was amended in 1994, then in 2002 and 2004, following the “gas war” crisis when a constitutional reform package was presented (Breuer, 2008), and again in 2005. In 2009, a new Constitution was approved, containing 411 articles, and it established that the legislative body is composed of the Honorable Chamber of Deputies, the Senate and the Plurinational Legislative Assembly, which assembles together both houses and has exclusive prerogatives. The 2009 Constitution empowers the Plurinational Legislative Assembly (PLA) to control and oversee all state agencies and public institutions, public enterprises, and any entity that receives resources form the state. It can promote investigations through its committee system and can also demand questions or summon ministers (art. 175). Once the minister is summoned and does not come to the testimony, he can be censored by two thirds of the body and, in that case, has to be dismissed by the president (art. 18



158). Every year, it will receive, in the opening session, a written report by the president and ministers on the general state of the administration (art. 172). The PLA is the only chamber with legislative oversight duties in the 2009 Constitution: both the Chamber and the Senate have no legislative oversight prerogative whatsoever mentioned, as investigation control, interpellation, written or oral questions are concerned. All these prerogatives were present in previous constitutions. Nevertheless, the legislature private statutes have kept their powers and maintain the oversight function, though with less force than previously, when this right was constitutionalized. Indeed, through internal regulations the Chamber of Deputies has a permanent right of oversight (art. 158), as it can address written (art. 18, 98, 141) or oral questions (art. 145-149) to both the executive and judicial branches; its committee system can also investigate the administration (art. 42), deputies can organize hearings both for legislative and oversight purposes (art. 49), and they can summon authorities (art. 144). In fact, the process of getting information from the executive is set in steps: firstly, as a written question; if the answer is not considered satisfactory, the member can demand an oral presentation; if in the oral hearing information is considered negative or insufficient, then the member can summon the minister. The Senate internal statute, on its turn, empowers the upper chamber to demand written questions (art. 150154), defines oral questions as an individual or collective right, through the committees (art. 155-159), and allows it to summon ministers (art. 160-169). The Senate has broader powers, as it can promote investigation through the permanent committee system or create special committees, and their investigation can be validated as formal police investigation before the courts (art. 173). Constitution also provides a framework for political judgment of authorities (impeachment), in which the lower chamber accuses (art. 159), and the Senate judges (art. 160). For the President and Vice-president impeachment, the system is different: the PLA authorizes the judgment (two thirds of votes) that will be performed by the Supreme Court of Justice. Nomination prerogatives are divided among chambers: the PLA is responsible for selecting the candidates for the Plurinational Constitutional Court, the Supreme Justice Court, Agroenvironmental Court and the Council of Judges, who must all be elected through universal suffrage6. It is also responsible for designating the General
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They will have a mandate of 6 years and cannot be reelected (art.182 and 183).
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Supervisor of the State and the People’s Attorney (Defensor del Pueblo), and for providing a short list of three candidates for the General Comptroller of the State, the president of the Central Bank and the top authority for the regulation of banks and financial entities (arts. 158, 172, 329). The Chamber of Deputies selects candidates for the Administration Council of Justice, who will also be elected under universal suffrage. The Chamber of Deputies is also entitled to propose the President shortlists of three candidates for the presidency of economic and social institutions, in what can be considered a nomination process in reverse, in which Congress appoints and the president selects the appointee (art. 159). The Senate is responsible for ratifying the promotions of top rank militaries (e.g. generals, admirals and general of the Bolivian police), and approve or reject the nomination of ambassadors and plenipotentiary ministers, all nominated by the president (art. 160). The Plurinational Legislative Assembly is also responsible for the approval of borrowing money, and for authorizing universities to contract borrowings. Nevertheless, the broader external control is provided by an independent agency (a former higher auditing court) that has no relation with the Congress, except that their members are chosen by the president, based on a short-list provided by PLA. Differently from Argentine or Brazil, where the auditing court is part of the legislative branch, in Bolivia this agency – the General Comptroller of State – has no other connection than the nomination process, and has no obligation but an annual report to PLA. Its president holds a mandate for 6 years, non-renewable (arts. 213-217). Also, the People’s Attorney is an authority beyond the legislative branch (art. 218-220). As far as foreign policy is concerned, the president is responsible for signing the treaties (art. 172), and Congress will ratify them. Moreover, the constitution states that human rights treaties and agreements ratified by the PLA will prevail over national laws (art. 13). Also the judiciary participates in the process: the Plurinational Constitutional Court will proceed to the previous control of constitutionality when treaties are to be considered (art. 202). A fourth actor is added to the process: popular referenda are mandatory when international treaties concern borders, monetary integration, structural economic integration and concession of institutional prerogatives to international organisms (art. 257). Any treaty can be subject to popular referenda when 5% of registered voters or 35% of the members of the Plurinational Legislative Assembly present this proposal – and the same numbers can suggest the president he signs a treaty (art. 259). 20



4.3. BRAZIL7



The Constitution of 1988 has 250 articles, 97 transitional sections, and as of February of 2010 had received 64 constitutional amendments. Unlike other Brazilian constitutions, it was not adopted from a bill from the executive branch, but derived from the legislative activity of its committees and sub-committees, as a National Constitutional Assembly was elected in 1986 exclusively for its design, on the aftermath of the military period that lasted from 1964-1985. Its content goes much beyond constitutional norms, and includes a large set of public policies (that is, polity, politics and policies), making it more prone to change, which led every post-1988 government to have a constitutional agenda (Couto and Arantes, 2006). The 1988 Constitution is the landmark of legislative oversight in Brazil. Indeed, it specifies that the National Congress will have the exclusive prerogative of overseeing the executive (art. 49). The standing orders (regimentos internos) of the Senate and the Chamber of Deputies merely flesh out the details oversight procedures and instruments set up by the Constitution8. The only exception is the Oversight Initiative Bill (Proposta de Fiscalização e Controle), not set up in the Constitution but in the internal regulation, and which can be proposed in both chambers. This tool allows the permanent Comissão de Fiscalização e Controle (Committee of Fiscalization and Control)9 to conduct strict inspections and auditing of the administration, and can be very useful for addressing informational asymmetries, as well as qualified policy evaluation. Once the bill is approved, the permanent committee works as a Parliamentary Committee of Inquiry (CPI), with broad investigative powers, though not with the same public visibility. It has a stable membership, differently from CPIs, whose ad hoc appointments favor outlier preferences. Since 1988, the oversight system has remained basically the same. The only important innovations were the Budget Offices (Consultorias de Orçamento),



7



This sub-section expands a previous description of legislative tools in the working paper CBS-76-2006. The standing orders of the Senate date back to 1970, but they were readapted in 1989 and have been amended several times since. The Regimento Interno of the Chamber of Deputies dates from 1989. 9 This Committee recently had its jurisdiction broadened to include consumer rights and environmental protection. Thus it was renamed Environmental, Consumer Rights and Fiscalization and Control (Comissão de Meio Ambiente, Defesa do Consumidor e Fiscalização e Controle) in March 2005. It has strong gate keeping powers, as showed elsewhere (Lemos, 2002): in the Senate, its viscosity rate is the highest of all committees, with only 0.2% of bills being reported to the floor. 8
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created in each chamber in 1993 after a corruption scandal concerning budget amendments in Congress10. The 1988 Constitution lays out many oversight procedures and instruments. The most important for addressing informational asymmetry and for the investigation of wrongdoings are the resolutions of inquiries, the equivalent to written questions (art. 50); compulsory testimony by public officials (the summoning of authorities), as cabinet ministers and top rank officials, which can take place in either the committee or at the floor (art. 50); as well as public hearings, which can be called by legislators, civil society organizations, unions, and associations (art. 58). In the first case, approved resolutions have to be replied in no latter than 30 days. The non-compliance will result in crime of responsibility of the cabinet member or authority, and the resulting judicial process. The same would happen to ministers denying to appear before Congress, once summoned. Although these sanctions are very strict, never in 22 years had any authority been under such a circumstance, as they all comply with the summoning and resolutions. What has to be verified is the quality of information provided in each case. The constitutional procedures for oversight in Brazil also include provisions for the impeachment of the president, vice-president and ministers (arts. 51 and 52). The Chamber of Deputies authorizes presidential impeachment, and the subsequent trial is conducted in the Senate, similarly to the US and Argentine systems. This procedure took place once, in 1992, when former President Fernando Collor de Mello was convicted (even after resigning his office) and stripped of his political rights for 8 years. On the committee front, Constitution empowers the permanent committee system to conduct oversight, both by the initiative of members and by requests from any citizen (art. 58)11, and also permits the creation of powerful temporary parliamentary investigation committees (Comissões Parlamentares de Inquérito or CPIs), which can also be configured as joint committees (art. 58). In the latter case, the wording is unaltered from the 1946 Constitution, which was in force before the military coup of 1964. Scholars have pointed that CPIs might be used for various purposes besides investigations: for electoral purposes or as a response to interest groups; as an opposition means of changing government image; for bargaining concerning other CPIs or government actions. Senate and Chamber of Deputies has had an average of a CPI 10



The Budget Offices generate fiscal and budget reports at the request of deputies and senators, as well as provide technical support to the Joint Budget Committee during the budgetary process. Their employees are skilled professionals selected through highly competitive public exams. 11 See also Article 96 of the Federal Senate Statute and Article 35 of the Chamber of Deputies Statute.
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every two months, but the Senate installs the committees more than the Chamber (86%, as compared to 77%), and brings them to conclusion more effectively (71% vs. 53% conclusion rates). President Collor’s government (1990-1992) had the highest rate of CPIs and Fernando Henrique Cardoso had the lowest rate of initiated CPIs (60%), with a high veto against the investigations (Figueiredo, 2003). Another oversight prerogative is the confirmation process for a number of key office holders (Art. 52, III), which in Brazil in centralized in the Senate. During 19882004, some 882 nominations were submitted to confirmation in the Brazilian Senate, which included appointees to the Central Bank, the Supreme Court and high court judges, ambassadors, as well as 36 other offices. The approval rate was 97%, with 1.1% rejected and 1.5% withdrawn by the president (Lemos and Llanos, 2008). Differently from the U.S., Argentine and Bolivia, military commanders, Foreign Service employees (with the exception of ambassadors), cabinet members and federal judges do not undergo a confirmation process in Brazil. Congress also has a higher auditing court called the Tribunal de Contas da União (TCU), defined as the “main auxiliary agency for the external oversight of the administration” (arts. 70 and 71). Despite the name, which implies that it is an agency of the judicial branch, the TCU is in fact a congressional institution that performs auditing and/ or ex post evaluation of government programs and expenditures, either under direct Congressional orders or by its own initiative. Its jurisdiction covers 2,500 public administrative units, and it is intended to be independent and non-partisan12. The ratification of treaties and agreements ratification are a rather important congressional prerogative (Federal Constitutional article 49) that follows the president signing them (art. 84). Human rights treaties approved with 60% of votes in two rounds in each house will have constitutional status (art. 5). What can be said about general oversight in Brazil? Firstly, that it represents a great amount of what Congress performs routinely – about 36% of all initiatives in both chambers are oversight-driven, and they are increasing over time, evidence that challenges O’Donnell’s theory about the lack of horizontal accountability in new democracies. Also, previous works show that there is preference for the use of 12



The TCU is composed of nine ministers, one third appointed by the president, subject to Senate confirmation, and two thirds by Congress itself. It has to send quarterly and annual reports of its activities to Congress and it is also responsible for offering legal opinion on the Presidential Accounts Report, which has to be approved every year by Congress. The number of TCU employees is 2,120, of whom 1,260 are technical experts (TCU, 2003).
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resolutions of inquiry (written questions).From 1988 through 2004, 15,341 resolutions of inquiries were introduced in the Chamber of Deputies and 3,097 in the Federal Senate. They were followed by committee hearings (N=1,495), oversight bills (N=344) and summons of cabinet ministers (N=353). These preferences are related with cost and opportunity. Resolutions, for instance, are performed individually and have short-term results, while the burden of providing the information falls in the executive. Hearings also have a low cost – simple majority in committees and the organizational cost of preparation on staff. Oversight bills and summoning cabinet ministers are more time intensive, demand larger majorities for approval and find more resistance from the government caucuses. Other findings are directed to what affects oversight in Brazil. The results point to the fact that members of all parties throughout ideological spectrum perform oversight, but with different intensities, with leftist parties having a stronger performance than centre or right parties; electoral campaigns affect negatively the amount of oversight, as does the honeymoon effect (6 first months of government); and presidential popularity is insignificant to explain the amount of oversight. Also, there were findings concerning bicameralism (the Senate is more oversight-oriented than the Chamber), organization (the floor performs more oversight than committees), and divided government, in which the size of the propresidential faction in Congress did not have an impact on the amount of oversight (Lemos, 2006).



4.4. COLOMBIA



The Colombian Constitution was approved in 1991, and has 380 articles plus 60 transitory clauses. It was amended every year from 1997-2005, but 1998. The constitution reform of 1991 was a long-debated idea and gained popular support as a response to the political unrest of the 80’s in Colombia, that was followed by the incorporation of guerilla groups and paramilitaries in the political system. Ultimately, it was a student’s movement (the movimiento séptima papeleta) that succeeded in the effort of summoning a National Constituent Assembly. According to some scholars, the new constitution strengthened the checks and balances of the political system and endowed political institutions with greater legitimacy after decades of limited participation and low representation. Nevertheless, by boosting representation, it has
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increased political transaction costs in several areas, especially fiscal policy (Cárdenas, Junguito and Pachon, 2006). The Chamber of Representatives statutes are comprised by 10 different laws, plus different resolutions from the government, the General Comptroller, the General Attorney, different independent agencies and from the Chamber itself. On December 2008 a resolution was adopted to systematize all rules that govern the workings of the Chamber (no 3157) until December 2009. Nevertheless, the basic rules about legislative procedures are on the law no. 5, of 1992, which is the basis for the analyses in this section. The Constitution allows both chambers to demand reports from the government, as well as to organize private sessions for the cabinet members’ oral questions (art. 135). The same article sets the summoning of authorities and its procedure, which introduces a parliamentary-based concept: the non-compliance with the interpellation will allow Congress to propose a censor motion that can lead to the authority’s dismissal – the same as Bolivia. It also allows for the dismissal of cabinet members: one-tenth of the members of each house can introduce a motion that, once approved by simple majority in both houses reunited (the Congress), will result in the dismissal of the minister. Not only can the entire chamber summon authorities, but also its committee system, which has broad powers to summon any person or business (art. 137). Nevertheless, article 136 reduces Congress’s prerogative, by forbidding questions on diplomatic or “reserved” issues. Congress is also entitled with approving authorities (nomination process). Both chambers reunited (Congress) will elect the General Comptroller of the Republic (art. 141). The Chamber of Deputies elects the People’s Attorney (Defensor del Pueblo) (art. 141), whereas the Senate elects the General Attorney; the judges of the Constitutional Court from shortlists of three magistrates sent by the president, the Supreme Court of Justice and the Council of State (art. 239); and approves or rejects the military promotions of the highest ranked (art. 173). The president unilaterally appoints and dismisses all the cabinet members, ambassadors, directors of administrative departments, and managers of public agencies (art. 189). The impeachment procedure set by the Constitution allows the Chamber to formulate the accusation against a number of authorities (including the president, the vice-president, and members of the highest courts), and the Senate is empowered to accept or reject it, whereas the Supreme Court of Justice will judge the authorities (art. 25



174). The 1991 Constitution also grants Congress with the prerogative of authorizing the level of indebtedness of the government (art. 150). The Colombian Congress has only one statute for the Chamber, the Senate and the Congress, which is the reunion of both houses for some constitutional purposes. It basically reinforces and details prerogatives set by the constitution. In that statute, it is clear that all committees have the power to conduct oversight and to perform public hearings, although they are described more as instruments to inform legislation drafting (art. 57). Art. 233 through 252 rule in detail how the oral and written questions will be addressed, as well as the summoning of authorities. It also establishes the procedures for the nomination process in the Senate, for the impeachment and the non-confidence votes that might result in the dismissal of a cabinet member. Congress is entitled to approve or reject the treaties signed by the executive (art. 150), but the president can provisionally apply economic and commercial treaties agreed under international organisms. If Congress rejects it, the application of the treaty will be suspended (art. 224). The Foreign Relations committee is a consultative body of the President (art. 225). The Constitutional Court has a post hoc role: after approved by Congress, president has 6 days to send it to the Court, and any citizen can question the constitutionality of the treaty. If the Court approves, it comes to effect. If not, it will not be ratifies.



4.5. PERU



The 1993 Peruvian Constitution has 206 articles, and 16 final and transitory items. It came in the aftermath of a self-coup in Peru: in April 1992, the then president Fujimori dissolved Congress, suspended temporarily the 1979 Constitution and ruled by decree until November 1992, when a new “democratic elected Congress” drafted the new Constitution (Cameron, 1998). It was ratified by a popular referendum in October 1993, and reformed in 2004 and 2005. Its critics point that, though the reform process can be described as legitimate in terms of formal and substantive standards, the result is an unsuccessful constitution that set the stage for an authoritarian government (Levitsky, 1999; Sanchez-Moreno, 2000). On the oversight front, the 1993 Constitution grants Congress the power to inquiry written information from ministers and a number of executive authorities at the three government levels (national, regional and local) (art. 96). Congress also has 26



question time - every member can make one question to the government once a month – (art. 85, Congress statute) and can summon authorities, especially cabinet members, to testimony before Congress by approving a resolution with one fourth of the total votes (art. 129, 131). In this case, the Peruvian system also resembles a parliamentary one: the cabinet member summoning is not only mandatory, but once response is not satisfactory, a censor motion approved by the simple majority of the members results in the particular minister or the entire cabinet dismissal (art. 132). Also, the president of the cabinet council – who might or might not be a cabinet member himself – can ask for a “voto de confianza” (confidence vote) in the name of the cabinet, mandatorily in the beginning of the term and then at any time, when he/ she considers it necessary. If Congress does not grant it, it is the case for a cabinet crises and the dismissal of the entire cabinet (art. 133). On the other hand, once the President’s cabinet is dismissed, he or she is entitled to dismiss Congress (art. 134) and call for elections within four months (exception for the last year of the legislature, when it is not possible to dismiss the Congress), during which the president rules via decrees (art. 135). The new Congress can censor or deny confianza (confidence) to the new cabinet. Constitutional article 97 grants broad investigatory powers to Congress. The special investigatory committees can summon authorities and have access to any kind of information, even private tax and bank statements. Nevertheless, jurisprudence from the Constitutional Court ruled that these investigations do not have incriminatory or judicial powers. Its conclusions and findings are non-binding, and represent only a reference for future investigations conducted by the proper judiciary agencies (art. 139). Besides these special committees, all the permanent committees are entitled to conduct oversight in their jurisdictions and there is a permanent oversight committee in the Peruvian Congress (art. 34 and 35 of the Congress Statute). Nevertheless, once the findings of the committees point to more serious grievances that might need further investigation, they need special authorization from the chamber (art. 88 of the Congress Statute). Impeachment is also regulated in the Constitution (art. 99). The Permanent Committee (a special Congressional body) assesses the complaint from any member, the Fiscal Auditor of the Nation or any citizen. If it is considered fair, the Committee accuses the authorities before the entire chamber, which will play the judicial role. The authorities that can be submitted to this process are the president, the vice-president, cabinet members, ministers of the Constitutional Court, of the National Council of Judges, the Supreme Court Judges, the General Comptroller (Contralor General), the 27



People’s Attorney (Defensor del Pueblo), supreme auditors and the members of Congress themselves. The constitution also empowers Congress with approving authorities (art. 86, 87, 101, 201). Nevertheless, the Peruvian Congress is more limited than others in the region concerning the list of authorities for approval. It approves four directors of the Central Bank, appointed by the president, and elects the other three by itself (art. 86), and keeps the power to remove them; it ratifies the Superintendent of Banking, Insurance and Private Managers of Pension Funds (Superintendente de Banca, Seguros y Administradoras Privadas de Fondos de Pensiones, art. 87); it elects autonomously the People’s Attorney and the members of the Constitutional Court, who are elected for a 5years mandate with no reelection rights; through the Permanent Committee, it approves the presidential nomination of the General Comptroller and of the president of the Central Bank. Congress can also remove the members of the National Council of Judges with two thirds of votes. The president has solo powers of nominating and promoting Foreign Service personnel, including ambassadors and consuls, as well as armed forces authorities, cabinet members and the Judicial Supreme Court. The unicameral Peruvian Congress statute details, but does not broaden, the procedures for each of the abovementioned prerogatives. For instance, article 46 sets the time the ministers have during interpellations, or during question time, and article 69 defines more precisely the content of the written questions. Very importantly, the statute details the procedures for impeachment (art. 89) and for the control function, which is understood as the procedure through which Congress can dismiss the cabinet in the beginning of its term, after a maximum of 30 days since its inauguration (art. 82), or as a non-confidence (censura) process (art. 86). The Peruvian Congress is also responsible for authorizing loans (art. 102 of the Constitution), and has a limited power for ratifying treaties. In Peru, treaties have to be approved by Congress before its ratification by the president of the republic when concerning human rights, sovereignty, national defense, financial obligations of the State, those creating or cutting taxes, changing laws and demanding some sort of legislative measures for its execution (art. 56). Otherwise, the president can celebrate or ratify treaties without the previous agreement of Congress, just informing afterwards (art. 57).



4.6. VENEZUELA 28



The 1999 Venezuelan Constitution has 350 articles and 18 transitional articles. It was itself a polemical constitutional, as it did not come out of a redemocratization process, but just after President Chavez was elected, in 1998, as a replacement to the 1961 Constitution, the longest constitution in Venezuelan history. He called for a referendum on whether or not to have a constitutional assembly – something the Constitutional Court ruled favorably, but which has remained controversial -, and was supported by 92% of the voters. Of the 131 members of the constitutional assembly, only 6 were from the opposition (Wilpert, 2003). In 2007, the same president proposed a big reform on 33 articles of the Constitution, to which Congress added another 36, in many political and economic issues. In the popular referendum, a necessary step for constitutional amendments to have final approval in Venezuela, the reform was rejected. In 2009, a new reform was proposed by the president to extend his mandate to 6 years and allow for his ilimited reelection and of other executive and legislative mandates. It was rather polemical, but once subjected to referendum resulted in a 54% victory. The Constitution gives Congress the power to oversee and control the national public administration. It sets a non-confidence (censorship) vote: with a qualified majority of three-fifths (60%) of the members, the Asamblea can order the dismissal of the vice-president and any cabinet ministers (arts. 187 and 246), who are all appointed unilaterally by the president, with no participation whatsoever from Congress (art. 236). The flip side is that once Congress presents non-confidence votes three times within one mandate, the president can dismiss Congress, and call for new election within 60 days (art. 240). The “classic” oversight tools are also set in the Constitution: the questions, interpellations or summoning, and investigations (art. 222). In this latter case, the Assembly and its committees can initiate investigations, and are empowered to demand any information (oral or written) from any civil servant or Venezuelan citizen (art. 223). Temporary investigatory committees might also be created to conduct oversight, according to the Assembly’s statute (art. 193). On the nomination process, the Venezuelan assembly has the least powers among the six investigated democracies: it only approves the General Attorney and the ambassadors, while all other authorities are nominated unilaterally by the president. It is a very weak role, if compared to Brazil, where Congress approves a list of more than 36
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authorities, including Supreme Court Judges and central bankers, as well as Argentina, where militaries promotion are also authorized by Congress. The 1999 Venezuelan Constitution does not set procedure for impeachment of the president and other authorities. It just establishes that the Supreme Court of Justice will judge the president and other authorities in the case of abuses. It is different from the US model – applied elsewhere in all other countries but Bolivia –, in which generally the lower chamber accuses and the upper chamber judges the president and vice-president. The Assembly statute empowers all the permanent committees to conduct oversight of the administration in their jurisdiction, and to initiate investigations (art. 40), but also sets up one committee with exclusive oversight rights, which is responsible for overseeing the use of public resources in all sectors and government levels (art. 41). It also allows the creation of special committees to initiate investigations (art. 45), although the powers of such committees are not described with more details. The statute also sets the rules and procedures for the summoning of authorities (art. 157-164), which will all be public and mandatory, including that of vice-president and ministers; and for the questions (art. 165-169), which can be both oral and written, and be held in the floor and the committees. In Venezuela, it is the president who ratifies the treaties, after approved by the National Assembly (art. 154). The treaties and agreements affecting sovereignty or prerogative transfer to international organisms can be subject to referendum by the president’s initiative, one third of the Assembly or 15% of registered voters (art. 73).



30



Table 2 – Legislative oversight tools, selected countries Legislative Impeachment



Argentine



yes



Bolivia



Yes *



Brazil



yes



Colombia



yes



Peru



yes



Confirmation of authorities



Committee Hearings



Hearing in the plenary



Oversight Committee



Special Investigatory powers



Questions (written or oral)



Question time or session



Interpellations/ summoning of authorities



Ombudsman



Yes (S)



Yes



Yes



No



Yes



Yes



No



Yes



Yes



Ratifies or approves treaties and agreements yes



Yes (S, CD, PLA) Yes (S)



Yes



Yes



No



yes



Yes



No



Yes



No



yes



-



Yes



Yes



Yes



Yes



yes



No



yes



No



yes



-



Yes



Yes*** Yes**



yes



Yes



Yes



Yes



No



yes



Nonconfidence



yes



yes



yes



Yes



Yes



Yes



No



yes



Nonconfidence Nonconfidence



Yes (S, CD, NC) Yes



Yes



yes Yes No No Yes yes Yes No Yes No (AN)**** Source: http://pdba.georgetown.edu/. Official websites of congresses of each country: www.senado.gov.ar (Argentine), www.congreso.gov.bo (Bolivia),



Venezuela no



www.senado.gov.br (Brazil), www.congreso.gob.pe (Peru), www.senado.gov.co (Colombia), www.asambleanacional.gob.ve (Venezuela).



* Although for the president and vice-president the political judgment is performed in the Supreme Court of Justice. ** Special (not permanent) committee *** Ministers only **** Limited to two authorities
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Others



Monthly visits/ Chief of Staff



5 – FINAL REMARKS



The purpose of this paper was to find patterns of institutional design and potential oversight in Latin American countries, marked by strong and often manipulative presidents. The countries under scrutiny can be pictured as belonging to a “grey zone”, having moved from dictatorial rule, but not necessarily and straightforwardly toward a full liberal democracy (Carothers, 2002). As the democratization debate puts it, these are countries where cyclical patterns in the democratic processes – with progress sometimes moving sideways or backwards – are more common than the “transitional model” (understood as an incremental but inexorable change from an authoritarian regime to a democratic one) points out (Whitehead, 2001; Carothers, 2002). Nevertheless, though the constitutional and legal framework is certainly not the only dimension to define actors’ behavior, it is a relevant aspect of the regime deserved to be addressed. Similarities in the oversight design and wording in the formal documents of the six countries are quite noticeable. Indeed, it seems to be the case of constitutional diffusion in the region. Prerogatives repeat some aspects across the border, sometimes having the exact same prescriptions. Overall, this institutional design shows that powerful as presidents might be, some legislative capacity to oversee the executive branch was kept even after reforms in the 90’s and 2000’, and parliamentary-like institutions like the non-confidence vote for members of cabinet represent an opportunity to keep some balance between the branches. Also, as data has shown, all countries have at least five instruments for control, and all but Venezuela has more than seven, which correspond to similar institutional design to some developed democracies like Austria, Belgium, France and Sweden. Nonetheless, one cannot assume that the existence of one set of instruments is enough to grant congresses with significant powers, as a tricky combination can result in more or less effectiveness: in the case of Venezuela, for instance, the introduction of non-confidence vote for ministers came along with decreasing powers in the nomination and impeachment processes. The same happened in Bolivia, in 2009, when changes in the constitution reduced the powers to scrutinize and the Assembly resisted by keeping their prerogatives in internal statutes. That said, one can conclude that formal capacities in informational matters remain the same across the border, and basically unchanged over time, but other very important judicial and political powers vary considerably 32



among the countries. If one considers solely the number of instruments available, can end up with a very optimistic vision of the system – whereas a more qualitative view of them points to constitutional changes in the last years that resulted in more frail oversight systems, specially in the two abovementioned countries. Also, though there might be a reasonable level of potential oversight, the few empirical works on effectiveness of oversight in the region suggest some flaws, as lack of implementation of rights, poor records of the activities, and the use of oversight tools as mere formalities (Palanza, 2005). Also, it has been pointed out their strategic use for dissuasion or bargaining with the president, as well as for electoral purposes (Lemos, 2006). This brings out a very important point: how potential oversight will translate into effective oversight. Even if the norms are ideal, the effectiveness will be a combination of the institutions and the preferences of the legislators. These are rational actors with limited time and resources, as well as reelection concerns (Mayhew, 1974), who will hesitate to engage in oversight, as it is costly and may not offer much in the way of electoral rewards (Aberbach, 1990). As these empirical works have pointed out, having the capacity does not mean they will be used. Its use will be related to strategic calculus that might involve the party configuration in Congress (being opposition or government, but also the level of fragmentation of the assemblies), the relation with the president, the vertical accountability – or control from the constituencies, interest groups, social movements -, the nature of electoral competition (electoral rules) and the interaction with other horizontal accountability actors, as the judiciary or governors of states, in the federative systems. All these will have to be checked in the next steps of the research, which will measure effectiveness of oversight and identify under what conditions oversight takes place in the different countries in the region. Having answered the primary question – what are the available oversight instruments and what variation they present -, I will advance towards a broader understanding of the dynamics of oversight in these presidential democracies by studying the ratification process of investment treaties from 1987 through 2009. On this issue, it is quite interesting that from 1987 until 2009, the six countries have signed up to 160 bilateral investment treaties, many of which did not entry into force: in Argentina, from the 58, 4 did not entry into force; in Bolivia, 3 out of 22; in Brazil, none of the 14; in Colombia, 6 out of 8; in Peru, 2 out 32; in Venezuela, 3 out of 28. Not only there is a substantial variation in the proportion of non-signed treaties per 33



country, but also in the time elapsed between the date of signature and the date of their entry into force: from the same day (Argentina-Panama, 15set2004) to fourteen years (Bolivia-Belgium and Luxembourg, 25apr90/ 10jan2004) ((UNCTAD, 2010). This raises some questions that will be addressed in the next paper, relating to what does account for treaties not entrying into force; in the cases they do, why time varies so much; what is the Congress’ role in the process, and what are the intervening variables. I believe answering these questions will be relevant to shed light on effective oversight in Latin America, and to set more empirically-grounded assumptions on the quality of democracy in the region.
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-



Reglamento del Honorable Senado de la Nación Reglamento de la Cámara de Diputados de la Nación



-



Constitución de 2009 Reglamento de la Honorable Cámara de Diputados Reglamento de la Cámara de Senadores



-



Constituição Federal de 1988 (updated: 2010) Regimento Interno da Câmara dos Deputados Regimento Interno do Senado Federal



Bolívia



Brazil



Colombia - Constitución Política de 1991 (last updated: 2005) - Reglamento de la Cámara de Representantes - Reglamento de la Cámara de Senadores Peru -



Constitución Política del Perú 1993 (last updated:sept 2009) Reglamento del Congreso de la República del Perú



Venezuela - Constitución de La República Bolivariana de Venezuela (last updated:sept 2005) - Reglamento Interior y de Debates de la Asamblea Nacional de la República Bolivariana de Venezuela (2005)
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