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LEGAL REALISM, PLURALISM, AND THEIR CHALLENGERS N. W. BARBER* This paper looks at the intersection of three strands of legal scholarship. Two of these strands have a long history and have enjoyed a recent revival. Legal realism and legal pluralism can each trace their origins back to the early years of the last century. After a comparative decline of interest, they are now back in fashion, with energetic debate raging over their implications for legal scholarship. Alongside this revival, a challenger has emerged. Inspired by the work of Ronald Dworkin, a number of scholars have argued for an understanding of law that, initially at least, appears to place both realism and pluralism beyond the reach of legal theory. This paper seeks to defend both realism and pluralism against this challenge. It contends, first, that the complementary analytical attractions of realism and pluralism provide reasons why the Dworkinian approach to law ought not to be embraced. Secondly, even if we were to adopt the Dworkinian account of law, this would still leave the core insights of realism and pluralism untouched: even a Dworkinian would have to accept the need for a complementary ‘sociological’ concept of law to supplement her ‘doctrinal’ account of law. Finally, under certain conditions even a Dworkinian account of law leaves space for legal pluralism, though not for legal realism. Perhaps Dworkinians can be pluralists, too. NEW LEGAL REALISM Trying to define the essence of one or other school of legal philosophy is a thankless task. Many papers have been written that seek to identify the essence of legal positivism, natural law, or, come to that, legal realism and pluralism. Sometimes, the rigour and clarity which these accounts seek to confer on their subjects is an illusion. These are labels that are applied to loose collections of writers who share some ideas and disagree about others. The likelihood is that in the mix of *
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ideas that swirl around these brands some will be good and valuable – and worth preserving – whilst others will be mistaken, and need to be discarded. Legal realism, like other schools of thought, contains some incautious claims but also embodies some powerful insights about the law. The core of realism exposes and illuminates two important distinctions.



First, the distinction between the differences that law



aspires to make and the differences that it does, in fact, achieve. Secondly, a further divide between these two states of affairs and the further, but related, question of what the law ought to be. Contemporary legal realism can be divided into two very rough groups: those scholars who examine the operation of law in society and those who, more narrowly, examine the operation of law in the courts. The first group of realists focus on the impact that law has on the community that it addresses.1 This is a form of ‘law in action’ scholarship, one which sends its disciples out into the world to study how people respond to law. So, for example, Stewart Macaulay’s work on contract law is attentive to the ways in which legal rules shape the practices of business people, and influence the agreements that they make. Macaulay argues that legal rules do make a difference to behaviour – but often not in the way that their authors intend.2 For example, whilst many academics who studied contract law saw the contract as a one-off event, a legally significant moment that judges later scrutinize to resolve disputes, Macaulay’s empirical studies revealed the importance of the continuing legal relationship between the parties. Business people were slow to make use of their legal rights, avoiding the courts where possible, and circumventing disagreements rather than bringing them to a conclusion.3 Many others have undertaken similar studies of the impact of legal rules in other areas of the law, studies that have revealed interesting and important information about law’s functioning.



1



V. Nourse and G. Shaffer, ‘Varieties of New Legal Realism: Can a New World Order Prompt a New Legal Theory?’ (2009-2010) 95 Cornell Law Review 61, 79-85. 2



S. Macaulay, ‘The New Versus The Old Realism: Things Ain’t What They Used To Be’ [2005] Wisconsin Law Review 365, 384-385 3



Ibid., 387-388



2



Electronic copy available at: http://ssrn.com/abstract=2188249



The second group of realists are similarly attentive to the gap between law’s aspirations and the reality of the rules that guide power, but have a more confined area of interest: the decisions made by judges.



These scholars aim to render



problematic and, then, to demystify judicial reasoning. They undertake these tasks by focusing on the facts of the cases before the judge. It is these facts, claim the realists, and not the law - as classically understood - that explain the outcome of the case. In the early days of legal realism this lead to some quite extreme claims. Some legal realists went as far as to argue that cases were determined by a ‘hunch’:4 having mastered the facts, the answer to the case was immediately apparent to the judge, even before she opened her law books. Law then became a mere decoration applied to a decision reached on other grounds.5 This branch of legal realism risked sliding into some form of crude critical legal studies, with the judge depicted as possessing an untrammelled and unpredictable power over the parties before her. But such fears may be avoided if some further reflection is given to the content of the judicial ‘hunch’. Experts often use their intuitions, or hunches, as a starting point for decisionmaking. A famous example of reasoning of this sort is found in Malcolm Gladwell’s book, Blink. Gladwell tells the story of art experts who ‘know’ that a statue is a fake, even if they cannot – immediately – explain why.6 There is nothing magical in this process.



The expert has imbued knowledge from her training and experience,



knowledge that can operate at a subconscious level, giving the answer to a problem without conscious reflection.7 The expert could articulate these reasons, but this might require some effort. The same may be true for judges and lawyers. Their legal training and experience might enable them to intuit the answer to a case without reasoning through to that result. The ‘hunch’ may be the subconscious application of 4



J. Hutcheson, ‘The Judgment Intuitive: The Function of the ‘Hunch’ in Judicial Decision’, (1929) 14 Cornell Law Quarterly 285. 5



B. Leiter, ‘Legal Realism and Legal Positivism Reconsidered’ in B. Leiter, Naturalizing Jurisprudence (Oxford: Oxford University Press, 2007), 61; B. Leiter, ‘Rethinking Legal Realism: Towards a Naturalized Jurisprudence’ in B. Leiter, Naturalizing Jurisprudence (Oxford: Oxford University Press, 2007), 21-25. 6



M. Gladwell, Blink: The Power of Thinking Without Thinking (London: Penguin, 2005), 3-8.



7



D. Kahneman, Thinking Fast and Slow, (London: Allan Lane, 2011), chapter 22, though Kahneman avoids the term ‘subconscious’.
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acquired knowledge: an application of rules without an awareness that they are being applied. Having shown that the law as commonly understood is not determining the outcome of judicial decisions, the second task of the realist is to identify the rules that judges are, in reality, applying, and, by so doing, help render the operation of the courts predictable to those who engage with them.8



Their job is to expose the



subconscious or unarticulated rules that guide judicial decisions. According to Brian Leiter, who has provided one of the most sophisticated contemporary interpretations of realism, this is the core of legal realism: the recognition that decisions of judges are often determined by non-legal reasons, and a commitment to rendering these implicit rules explicit. 9



The job of the realist legal scholar is, on Leiter’s account, a



descriptive one: the pattern formed by the cases needs to be studied, and the animating factors identified. For Leiter, realism is attractive because it brings the study of law into line with other parts of natural and social sciences: realism seeks to describe and, having described, provides predictions of how judges will act.



As



Leiter argues, this duality – the split between what the law requires, and the rules that actually guide judges – requires that the realist have an account of ‘law’ that is, in many ways, similar to that held by some legal positivists. For the realist, the ‘law’ is found in legal sources, in the text of statutes and the pronouncements of the judges, and can then be juxtaposed with court decisions or the conduct of private individuals. For Leiter, legal realism stops at this point. It exposes the gap between the laws and the rules that are applied by judges, and then its job is done. The task of the scholar is, according to Leiter, to reveal these rules and, in so doing, to help lawyers predict the outcome of cases. The detection of unarticulated reasons for judicial decisions is certainly central to legal realism, but most realists would locate this activity within a broader ethical project.



8



For most, legal realism is not purely



B. Leiter ‘Legal Realism and Legal Positivism Reconsidered’ in B. Leiter, Naturalizing Jurisprudence (Oxford: Oxford University Press, 2007), 71. 9



Ibid., 65.
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descriptive, but seeks to engage with judicial practice and the operation of law in a critical manner.10 First, the examination of cases may reveal a better way of understanding the law itself.



Sometimes, perhaps, the judicially-created exceptions to a rule have



become so numerous as to turn the old rule into the exception. So, for example, the common law rule against requiring an administrative decision-maker to give reasons has been inundated with exceptions in which such a duty has been imposed. Presenting the exceptions as the rule, and the rule as a set of exceptions, enhances our understanding of the law. Similarly, the realist’s study of the patterns of judicial behaviour may reveal, or even encourage, the emergence of a new legal rule. A study of contract cases might demonstrate that certain categories of contract tend to be treated in particular ways – contracts of employment are regularly treated differently to contracts for the supply of goods, for example. In these instances, the gap between the ‘law’ and the rules followed by the judge is a narrow one. It could be that these rules should, themselves, be understood as the law. The prevailing view of the ‘law’ is a misconception. This descriptive task is animated by a moral motivation.11 Clarification of the rules that guide judges is, in itself, a benefit: it helps people predict how the power of the courts will be exercised over them.



Furthermore, by identifying these



consistencies of behaviour and making them explicit, the realist may help transform what were disconnected, if repeated, exercises of discretion by individual judges into a rule that can now guide future decisions, providing a guide to judges who might, but for the illumination of rule, fail to follow the lead of their wiser colleagues. A second, and closely related, motivation for the realist project is the exposure of these rules, or regularities of behaviour, to criticism. Having revealed patterns of 10



H. Dagan, ‘The Realist Conception of Law’ (2007) 57 University of Toronto Law Journal 607, 649. These concerns can be traced back to the very start of the realist movement: see O. W. Holmes, ‘The Path of the Law’ (1897) 8 Harvard Law Review 457, 467-469, and K. Llewellyn ‘Some Realism About Realism’ in K. Llewellyn, Jurisprudence: Realism in Theory and Practice (Chicago: University of Chicago Press, 1962), 55, where Llewellyn identifies as core to the realist project the ‘conception of law as a means to social ends and not an end in itself…’ 11



J. Singer, ‘Legal Realism Now’ (1988) 76 California Law Review 465, 470-471.
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judicial behaviour, these patterns can be evaluated and challenged.12 It could be that once the guiding assumptions of the judges are identified, they prove to be unattractive. There is evidence, for instance, that the gender of a judge in a sexual harassment case can make a difference to the outcome of that trial.13 It could be that this is a regularity of behaviour that needs to be altered – perhaps by the introduction of training or, even, new legal rules. Even in less emotive areas, the rules applied by judges may require scrutiny. A judicial rule regulating – say – commercial contracts could be flawed in a number of respects. Judges might think that they are upholding the commercial norms respected by those who agreed the deal, but they maybe wrong: the judge, an expert in the law, might not also be an expert in commerce. Alternatively, the judges may have correctly identified a norm of commercial practice, but may be mistaken in thinking it is in the public interest to uphold this norm. Perhaps the rule protects inefficiency, or is unfair in some way. Finally, and most generally, the conduct of the judges may be exposed as undemocratic. If a study of the cases reveals that courts are ignoring the decisions made by legislatures, decisions that are embodied in statute, this, in itself, may provide a criticism of their conduct.14 Those realists who focus on the impact of law in society have similar objectives. The study of the rules that actually guide people’s conduct, and the space between these rules and the claims of the law, may lead us to reform the law or change the way it is enforced. The realist project is, and always was, a normative one. It is animated by the belief that law can only achieve its goals if scholars are attentive to the ways law operates in the community and, also, the ways in which law is used by state institutions. The realist begins with description, trying to identify how these actors actually do respond to law, but only as a base from which a normative analysis can be undertaken.



12



T. Miles and C. Sunstein, ‘The New Legal Realism’ (2008) 75 University of Chicago Law Review 831 13



C. Sunstein, Are Judges Political? (Washington: Brookings Institute, 2006), 31-32.



14



Singer, note 11 above, 507-508.
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The core insight of legal realism is its recognition of the different types of normativity that legal scholars need to consider. This normativity operates at three broad – connected – levels. First, there are the rules that law purports to apply to conduct. By examining the pronouncements of state institutions, it is possible to identify the differences in conduct that law seeks to make. As Leiter demonstrates, legal realism presupposes an account of law that is distinct from the rules that are actually animating decisions and conduct: it requires an account of law similar to that provided by many positivists. Second, there are the rules that actually shape people’s conduct.



By



examining the actions – and, crucially, the explanations of actions – given by individuals, it is possible to identify a separate set of rules that guide conduct. These two phenomena interconnect. Though some realists may have been tempted to claim ‘law’ never guides conduct, or never lives up to its aspirations, this is plainly too strong. Sometimes individuals obey the law, sometimes judges apply the law to the case before them. Outside of the rarefied atmosphere of the higher courts, which are often faced with disputable questions of law, legal rules frequently succeed in guiding conduct. Thirdly, there is the state of affairs that, ideally, would prevail in society: the position that the community should be in, if the dictates of morality were complied with. This ideal enables the realist to critique both the law and, also, the rules that are in fact being followed within the community. The realist can then propose what content the law ought to have, modifying this content in light of the effects its actually produces. For realists, the analysis of the impact of law on society and judges is the first step towards its improvement. PLURALISM Pluralism is a fashionable word and covers a wide range of phenomena. For our purposes, the two most interesting forms of pluralism are legal pluralism and constitutional pluralism. I have discussed the nature of legal and constitutional pluralism at some length elsewhere, but to appreciate the interaction between realism 7



and pluralism it is necessary to provide a brief account of both the legal and constitutional strands of pluralist thought.15 (i)



Legal Pluralism



Whilst many writers argue that the legal systems of Europe are characterised by a form of legal pluralism, there is some uncertainty about what this pluralism entails. Sometimes, the brand of legal pluralism being argued for is quite modest: simply an assertion that there are multiple sites of legal (or constitutional) authority within the territory, or a claim that legal systems can recognise, and interact with, other normative orders. If this is what legal pluralism entails, all legal systems are pluralist, and all of the classic models of legal systems – including those of Hart and Kelsen – are able to accommodate pluralism. This does not, of course, mean that these accounts of legal pluralism are mistaken, but it does suggest that they might not be quite as novel as their proponents believe. The older accounts of legal pluralism, accounts that developed during the 1970s, can be divided into two groups.16 The first group examined the relationship between state law and other normative systems. These writers examined the ways in which, for example, imperial legal systems had accommodated, incorporated, and limited religious and tribal law17 or tried to challenge the divide between ‘legal’ and ‘non-legal’ rules by drawing attention to the totality of rules that govern people’s lives. 18



15



The second strand of legal pluralism focused on inconsistency, or



N. W. Barber, The Constitutional State, (Oxford: Oxford University Press, 2010), chapters 9 and 10.



16



See generally, J. Griffiths, ‘What is Legal Pluralism?’ (1986) 24 Journal of Legal Pluralism 1 and D. J. Galligan, Law in Modern Society (Oxford: Oxford University Press, 2006), chapters 9 and 10. 17



For instance, M. B. Hooker, Legal Pluralism – An Introduction to Colonial and Neo-Colonial Laws (Oxford: Oxford University Press, 1975). 18



S. Moore, ‘Law and Social Change: the Semi-Autonomous Social Field as an Appropriate Subject of Study’ (1973) 7 Law and Society Review 719; Griffith, note 16 above, 38-39; see also E. Ehrlich, Fundamental Principles of the Sociology of Law, transl. W. L. Moll, (New York: Russell and Russell, 1936).
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contradiction, between rules. Pluralism, on this account, claims that there can be contradictory ‘legal mechanisms’ that apply to single factual situations.19 Each of these two approaches is, in itself, compatible with most classical models of legal systems. Just about all models of legal orders recognise that a legal order can incorporate and apply the rules of an alternative systems – whether those other systems are legal or non-legal. Similarly, with the exception of Kelsen, most legal scholars accept that legal rules can lie in contradiction.20 Law is a form of artificial reasoning, and whilst such contradictions may be unattractive, they are not impossible. However, if we combine these two strands, they point us towards a version of legal pluralism that is both novel and interesting – and may have something to tell us about the legal systems of Europe. Many accounts of the structure of legal systems begin with that of H. L. A. Hart, in The Concept of Law. Hart’s account of legal systems turned, in part, on the existence and operation of a single rule: the rule of recognition.21 This rule was a rule of both identification and validation. It picked out the sources of law within the system, serving to identify a rule as a rule of the system. 22 Simultaneously, it validated these rules: by identifying them as part of the legal system, it rendered them legally binding. The rule of recognition served to unite the rules of a legal system,



19



J. Vanderlinden, ‘Le Pluralisme Juridique: Essai de Synthèse’ in J. Gilissen, ed., Le Pluralisme Juridique (Brussels: Université de Bruxelles, 1971), 19. See also: S. Merry, ‘Legal Pluralism’ (1988) 22 Law and Society 869, 870; R. de Lange, ‘Divergence, Fragmentation and Pluralism’, in H. Petersen and H. Zahle, eds., Legal Polycentricity: Consequences of Pluralism in Law, (Aldershot: Dartmouth Publishing, 1994); A. Arnaud, ‘Legal Pluralism and the Building of Europe’ in the same volume; N. MacCormick, ‘Juridical Pluralism and the Risk of Constitutional Conflict’ in N. MacCormick, Questioning Sovereignty (Oxford: Oxford University Press, 1999). 20



H. Kelsen, The Pure Theory of Law, transl. M. Knight, (California: University of California Press, 1967), 205-208; J. Harris, ‘Kelsen and Normative Consistency’ in R. Tur and W. Twining eds., Essays on Kelsen (Oxford: Oxford University Press, 1986). 21



H. L. A. Hart, The Concept of Law 2nd ed. (Oxford: Oxford University Press, 1997), 113-115.



22



J. Raz, ‘The Identity of Legal Systems’ in J. Raz, The Authority of Law, (Oxford: Oxford University Press, 1979); J. Raz, The Concept of a Legal System, 2nd ed. (Oxford: Oxford University Press, 1980) chapter 8; J. Finnis, ‘Revolutions and Continuity of Law’ in A. Simpson, ed., Oxford Essays in Jurisprudence (Second Series) (Oxford: Oxford University Press, 1973).
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providing a test by which the other rules could be shown to form part of the legal order. Each legal system therefore possessed its own unique rule of recognition.23 Hart’s account of law could accommodate inconsistency between rules below the level of the rule of recognition, but it is essential for the success of Hart’s project that this inconsistency is resolvable within the legal system. So, there might be two courts within a system, both of which claimed supremacy over a particular topic. These claims would be inconsistent, but if both courts recognised Parliament as a higher source of law this agreement would be sufficient to allow the inconsistency to be contained within a single rule, or set of rules. Whilst these rules are inconsistent they are set in a relationship: mutual recognition of the legal superiority of statute. However, if the two rules are not set in a hierarchical relationship, if those advancing the rules do not both acknowledge a higher source of law, it is far harder to see how they can be considered parts of a single rule, or part of a distinct group of rules. Here, the rule of recognition would no longer play its part as the unique identifier of legal systems. In such a situation how could we distinguish between two separate legal systems and one legal system with two inconsistent rules of recognition at its core? If it is possible to conceive of inconsistency operating at this level of the legal order, the rule of recognition will not be able to identify and unite the disparate rules of the system by itself.24 Hart was not unaware of the problems that disputes over the rule of recognition caused his theory.



In the context of revolutions and invasion he



acknowledged the possibility of such a state of affairs: it was conceivable that two rival rules of recognition might operate within a territory, and yet only one legal system was in operation. This was, though, a ‘substandard, abnormal case containing with it the threat that the legal system will dissolve.’25 Such cases needed to be 23



H. L. A. Hart, ‘Legal Duty and Obligation’ in H. L. A. Hart, Essays on Bentham (Oxford: Oxford University Press, 1982), 155, ftn. 77. See also: N. MacCormick, ‘The Concept of Law and ‘The Concept of Law” (1994) 14 Oxford Journal of Legal Studies 1, 13-15; N. MacCormick, ‘A Very British Revolution’ in N. MacCormick, Questioning Sovereignty (Oxford: Oxford University Press, 1999) 24



See also the discussion of this issue in N. MacCormick,‘A Very British Revolution’ in N. MacCormick, Questioning Sovereignty (Oxford: Oxford University Press, 1999), esp. 81-86. 25



Hart, note 21 above, 123.
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marginalised because if they were a common occurrence they would throw doubt on the success of the rule of recognition as the answer to the identity questions posed earlier. The second strand of legal pluralism – the attention to inconsistency between legal rules – could, then, pose a challenge to some models of legal systems if this inconsistency were to occur at a very high level in the system. The first strand of legal pluralism – the attention to the possible relationships between a legal system and other normative orders – suggests a reason why such a conflict might occur. The interaction between two legal orders may generate conflict at the level of the rule of recognition. Some of the most important work on legal pluralism in the European Union was done by Neil MacCormick, contributions that were gathered in his valuable book, Questioning Sovereignty.26 In Questioning Sovereignty, MacCormick provides two versions of pluralism: radical pluralism, and pluralism under international law. Both of these forms of pluralism begin by identifying a variety of distinct, but connected, legal orders within Europe. Radical pluralism asserts that this is the end of the matter: there are multiple systems, and the answer given to particular legal question will depend on which system the lawyer chooses to reason within. Pluralism under international law, in contrast, claims that international law may provide rules which can help resolve conflicts between these different systems. This reduces the chances of a legally irresolvable conflict arising between the orders. MacCormick’s interpretation is sophisticated, but it may not be sufficiently controversial to be described as ‘pluralist’.



Once again, Hart and Kelsen could,



without too great a stretch, endorse either of these two interpretations.



Radical



pluralism posits a number of distinct legal systems, each with its own rule of recognition or Grundnorm. Pluralism under international law posits, effectively, a single legal system (international law) with domestic legal orders as subsets contained 26



See especially, ‘Juridical Pluralism and the Risk of Constitutional Conflict’ in N. MacCormick, Questioning Sovereignty (Oxford: Oxford University Press, 1999). See also the discussion in P. Oliver, ‘Sovereignty in the Twenty-First Century’ (2003) 14 King’s College Law Journal 137, 157-178. On Parliamentary Sovereignty see: N. W. Barber, ‘The Afterlife of Parliamentary Sovereignty’ (2011) 9 International Journal of Constitutional Law 144.
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within it. These models bring to mind Kelsen’s famous claim that international law and domestic law were parts of a single entity.27 As with MacCormick’s ‘pluralisms’, Kelsen’s unified model turned on the point of view adopted.28 From the view point of a national system, there was only one legal order, with elements of international law identified by rules of domestic law. From the view point of international law, there was only one legal order, with elements of domestic law identified by rules of international law. Intriguingly, MacCormick talks of legal systems ‘overlapping’ in these pluralist models.29 Mere recognition of the rules of one legal order by another is not an overlap, but the phrase might point towards a deeper sort of pluralism that can arise in legal orders. Where two legal orders interact in a profound way, they make competing claims over the same legal institutions. Judges, courts, may be faced with two, inconsistent, rules of recognition that make rival claims about their duties. In the context of the European Union, for example, the European legal order may be characterised by such disagreement.



The European Court of Justice makes three,



interconnected, claims of supremacy.30 First, that the ECJ is entitled to definitively answer all questions of European Law. 31 Secondly, that the ECJ is entitled to determine what constitutes an issue of European Law.32 Thirdly, that European Law has supremacy over all conflicting rules of national law.33 The German courts, along with many other Constitutional Courts in the Member States, have adopted a different 27



Kelsen, note 20 above, 328-344.



28



See further, C. Richmond ‘Preserving the Identity Crisis: Autonomy, System, and Sovereignty in European Law’ (1997) 16 Law and Philosophy 377, who presents a collection of internally coherent models in Kelsenian terms, asserting that these provide a plurality of viewpoints from which to look on the European legal order. 29



MacCormick, note 26 above, 119.



30



K. Alter, Establishing the Supremacy of European Law (Oxford: Oxford University Press, 2001), chapter 1; J. Weiler, ‘The Autonomy of the Community Legal Order’ in J. Weiler, The Constitution of Europe (Cambridge: Cambridge University Press, 1999). 31



Art. 234 (formally Art. 177)



32



J. Weiler, ‘The Transformation of Europe’ in J. Weiler, The Constitution of Europe (Cambridge: Cambridge University Press, 1999), 21. Case 314/85, Foto-Frost v. Hauptzollamt Lübeck-Ost [1987] ECR 4199. 33



Case 6/64 Costa v. ENEL [1964] ECR 585
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view of the impact of European Law.34 In Solange I35 the German Constitutional Court rejected the supremacy of European Law: rules of Community Law that conflicted with fundamental constitutional rights would not be applied in the German order. This was a challenge to the third of the three assertions of supremacy. In the Maastricht36 decision, the Court rejected the E.C.J.’s claim to have the final say as to the meaning and scope of European Law. The German Court stated that it would not accept surprising readings of the Treaty that had the effect of extending the Union’s powers. 37 The recent decision on the Lisbon Treaty follows this jurisprudence: European law takes effect through and because of the German Constitution, and that Constitution limits what can be done in the name of European Law.38 This type of conflict can generate a form of legal pluralism that is both novel and interesting. It can lead to multiple unranked rules of recognition, each according priority to a different source of law and different adjudicative institution. Such a form of legal pluralism is novel, in that it does not fit Hart’s model of a legal order (though it is compatible with the work of his students – Joseph Raz and John Finnis) and it is interesting, in that it may cast some light on the legal orders of the European Union. This conflict – between the E.C.J. and national constitutional courts – has the potential to create a form of legal pluralism at two levels. First, the European legal order may, itself, be pluralist. The European legal order consists of courts at the European level and, also, courts at the national level. If we take the courts of Europe to comprise parts of a single legal order – an assumption that is, itself, contestable – this legal order would include multiple rules of recognition. 34



For recent tensions produced by the European Arrest Warrant, see M. Fichera, ‘The European Arrest Warrant and the Sovereign State: A Marriage of Convenience?’ (2009) 15 European Law Journal 70. 35



Internationale HandelsgesellschaftmbH v. Einfuhr-und Vorratsstelle für Getreide und Futtermittel, [1974] CMLR 540 36



Brunner v. The European Treaty [1994] CMLR 57. See M. Zuleeg, ‘The European Constitution Under Constitutional Constraints: The German Scenario’ (1997) 22 European Law Review 19 for energetic criticism of the decision, and M. Kumm, ‘Who is the Final Arbiter of Constitutionality in Europe?’ (1999) 36 Common Market Law Review 351. 37



Brunner, note 36 above, paragraphs 33, 48-49.



38



D. Halberstam and C. Möllers, ‘The German Constitutional Court Says “Ja Zu Deutschland!”’ (2009) 10 German Law Journal 1241.
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Different judges in different courts would have different views about the hierarchy of legal sources within the Union – even if they accepted that this disagreement existed within a legal order. Secondly, the legal orders of the Member State are, or, more likely, may become, pluralist. Over time, judges within the Member States may disagree over the rule of recognition – with some judges following their national constitutional courts and others following the ECJ. It is possible that this disagreement might arise in a time of crisis, with all the parties compelled to find a solution quickly, but it might also arise over a long period of time, without any single moment of conflict. Indeed, it is possible that such a situation could be stable, with the judges agreeing on the substantive law that needs to be applied to cases before them, but disagreeing on whether this is because their national constitution requires it, or because of their country’s membership of the European Union. Legal pluralism and legal realism are compatible approaches to law. Both recognise that a division can be made between the law as it is and as it should be. Legal pluralism attempts to provide a model of a legal conflict; an observable state of affairs that has arisen within a legal system. Like legal realism, its aspiration is to describe what is the case – as a prelude to determining what the content of the law should be. Like our second strand of legal realism, it focuses on the conduct and pronouncements of the judges. It is in their reasons for decisions that legal pluralism is found. (ii)



Constitutional Pluralism



Whereas legal pluralism arose when multiple, unranked, rules of recognition emerged in a single legal order, constitutional pluralism is concerned with the overlap of state-like entities. Constitutional pluralism exists where two bodies make state-like claims over the same group of people and territory, and each of these claims is plausible. These state-like claims are forms of authority claim. Max Weber wrote that the state was ‘a human community that (successfully) claims the monopoly of the
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legitimate use of force within a given territory’39. This claim can be recast as an assertion of authority.40 The state issues commands that, it claims, are authoritative, and only exerts force when its authority is challenged. Other bodies within the state may make authority claims over individuals, and these claims may be backed by coercion, but, on Weber’s account, these entities are either authorised to make such claims by the state, or amount to threats to the state. 41 Les Green, in a recent book on the state, presents it as claiming supreme authority.42 On this account, whilst the state claims to be entitled to remove or fetter other authorities, it does not claim that these bodies find the source of their authority in the express or tacit permission of the state. Of course, a fantasist might make claims of this type – anyone can issue command that purport to be authoritative. To counter this, both Weber and Green require that the commands be, to some extent, effective. To some degree, the commands issued by the state must, indeed, make the difference that they purport to make. Neither Weber nor Green claim that the effectiveness of the state need be absolute. That some people, even quite a number of people, ignore the commands of the state does not call its characterisation as a state into question. If its effectiveness passes some unspecified minimum, though, the state dissolves into anarchy, or has been subsumed by another entity. That the claims of the state need not be absolutely effective creates the potential for an overlap of states. There may be periods when two entities make statelike claims over a people and territory, and each claim may be sufficiently effective to constitute the entity as a state.



I have written elsewhere about whether the



relationship between the European Union and the Member States counts, on this analysis, as an instance of constitutional pluralism.43 In short, I argue that whilst the claims made by the European Union resemble those of a state – especially on Green’s 39



M. Weber ‘Politics as a Vocation’ in H. H. Gerth and C. Wright Mills eds., From Max Weber: Essays in Sociology (Abingdon: Routledge, 1991), 78. 40



M. Weber, Economy and Society, G. Roth and C. Wittich eds., (California: California University Press, 1978), 263. Weber, note 39 above, 78-79. 41



J. Hoffman, Beyond the State (Oxford: Polity Press, 1995), 35-37.
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L. Green, The Authority of the State (Oxford: Clarendon Press, 1988), 78-83.
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Barber, note 15 above, chapter 10.
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account of the state – the Union does not, yet, satisfy the test of effectiveness. Even if there was acceptance by the courts of the supremacy of European Law and European institutions, it need not follow that the people within those states accepted the jurisdiction asserted by the Court on behalf of the Union. People might still comply with European Law because of their relationship with their nation state, and not because of their relationship with the European Union.



It is this consideration,



perhaps, that Walter van Gerven is referring to when he asserts that the most important reason the Union is not a state is that its peoples do not wish it to gain statehood.44 The Union will only have become a state when the people of Europe obey the commands of the Union because the Union wills it, and not because of their allegiance to their national constitutional order.



At present, it is this lack of



effectiveness that sets the Union apart from a state: it may make the claims of a state, but it has little hope of making good on these claims. Once again, constitutional pluralism and realism are complementary ways of analysing law and state. As with legal pluralism, constitutional pluralism also turns on an examination of the world as it is, with the question of its desirability a distinct, and further, issue. There is an additional connection between constitutional pluralism and legal realism. The first strand of legal realism drew a distinction between the law – the formal rules produced by the legislature and court – and the rules that people within the community actually followed. In constitutional pluralism, this distinction helps explain the potential failure of state institutions to alter the identity of the state. Simply because the institutions of Member States accept the authority claims made by the European Union, it does not follow that this part of the law is an effective rule within the national system. The citizens of Member States may obey the content of European Law whilst ignoring or rejecting the further rule that grounds its authority outside of their state. European Law may be effective, but it is not effective because the institutions of Europe will it to be so. CHALLENGES TO REALISM AND PLURALISM
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W. van Gerven, The European Union: A Polity of States and Peoples (Oxford: Hart Publishing, 2005), 37-39.
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Pluralism and realism are set in opposition to another, and increasingly popular, approach to law: that found in the work of Ronald Dworkin. In an important recent paper George Letsas makes use of a broadly Dworkinian account of law to tackle those who argue for a pluralist reading of the European legal orders. Letsas develops what he describes as a ‘non-positivistic’ model of law one which leaves no space for pluralism or legal realism. Under this account of law, legality is a moral value. It is, as Letsas puts it, ‘a moral value that normatively controls the effect of a community’s political history on collectively enforced rights’.45 And, as a moral value, its demands cohere. On this account, law is mind-independent: its content is not determined by institutions or individuals, but, rather, by what morality demands of us.46 The job of the judge is to discover what the law is, not to invent it afresh. Letsas’ non-positivist account of law then makes short work of the conflicts central to legal pluralism. institutions.



47



It rejects the competing authority claims made by different



According to Letsas, it is a mistake to think that one or other of these



bodies is entitled to set the boundaries between the institutions and systems: the value of legality determines the boundary, and the courts’ task is to correctly identify these lines. There can, then, be no true conflict, though there may occasionally be errors in the identification of the correct answer. There is a central truth in the non-positivist picture of law. The non-positivists are correct to locate law within a wider moral framework. The decisions that judges hand down should be the ones that, morally speaking, they ought to reach. The nonpositivist – on Letsas’ account – makes two further claims that move beyond this. First, that the morally correct decision to a legal question is, and was, the law on the matter, at the time of the decision. Second, that there is a unique correct moral answer to be reached. (i) The Non-Positivist Account of Law is An Analytically Unattractive Account of Law. 45



G. Letsas, ‘Harmonic Law: The Case Against Pluralism’ in J. Dickson and P. Eleftheriadis, ‘Philosophical Foundations of European Law’ (Oxford: Oxford University Press, 2012), 96. See also R. Dworkin, Law’s Empire, (London: Fontana, 1986), chapter 7. 46
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The first reply to the non-positivists is that their account of law risks making it harder to describe the functioning of institutions and the exercise of power within the state. Whilst there may well be mind-independent moral truths, of the type invoked by non-positivists, which apply to states and state officials, there are also minddependent rules that are followed and applied by actors. Law-making bodies in all three branches of state produce rules that aspire to guide behaviour. Citizens alter their conduct in response to those rules. Law-applying bodies – courts, but also state officials – rely on these rules when exercising their power in particular cases. That there are rules in these instances is an observable matter of social fact. On some occasions it can be shown that action is rule-guided: people have acted in a certain way because of a rule that required them to do so. Sometimes, perhaps frequently, there will not be space between the rules that people follow and the mind-independent moral truths invoked by the non-positivist. Often, law succeeds in tracking morality – and, often, there is a range of morally acceptable forms law can take. But, as the realists showed, there will be occasions when there is a gap between the rules that regulate power in a society and the demands of morality. At the extreme end are evil legal systems in which large portions of the law seem angled towards immorality. Even broadly just legal systems, though, may contain a number of rules that are, by mistake or by design, morally imperfect. In each of these instances, we need a terminology that allows us to identify and critique these rules. If the non-positivists’ understanding of ‘law’ were accepted, some new words would have to be invented to capture the social phenomenon of morally sub-optimal rules passed by law-makers and applied by law-appliers. Given that most of us would use the language of law to capture these entities, it is hard to see what is gained by renaming them.48 (ii) The Non-Positivist Account Leaves Realism and Pluralism Untouched.



48



It should be noted that this objection does not bite against natural lawyers who would regard these immoral rules as laws, whilst maintaining that their immorality rendered them legal deficient. See J. Finnis, Natural Law and Natural Rights (Oxford: Clarendon Press, 1980), chapter 10.
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Secondly, and leading on from the point made in the last section, even if the non-positivist managed to persuade us that the ‘law’ was, indeed, what morality required it to be, this would still not be enough to dispose of legal pluralism. At best, the argument would shift legal pluralism out of the narrowed arena of legal scholarship and into some branch of sociology. If we accept – for the moment – Letsas’ claim that normative conflicts are morally unattractive, and we accept – for the moment - the non-positivists claim that the law is always morally attractive, the real-world contradictions identified by the pluralists remain a possibility.



Just



because one of the courts, or some of the judges, have mis-identified the ‘true’ content of law, as required by morality, does not prevent them from adopting and applying this mistaken rule.



On the non-positivist account, one side of the



controversy is in error, and one of the rules is not part of the law at all, but the mindindependent truths that ground such claims cannot identify and apply themselves autonomously. There is no reason why such conflicts cannot arise and persist within and between legal institutions, even if we decline to accommodate or reflect on such disputes within legal philosophy. This might be Dworkin’s answer to the realist and the pluralist challenge. In a recent reply to critics, Dworkin seeks to distinguish between his ‘doctrinal’ concept of law and the ‘sociological’ concept of law.49 It is under the ‘sociological’ concept of law that we can talk of evil regimes, like the Nazis, possessing law. This distinction is an important one. It suggests that Dworkin’s ambitions for his doctrinal account of law are quite limited. Perhaps all that Dworkin seeks to explain through his account of law is the third of the realists’ questions: identifying the content of the law as it ought to be. Shifting realism and pluralism out of the doctrinal study of law and into the sociological does not, then, amount to an argument against the realities they seek to describe, but rather a more limited point about the division of academic specialisms.50 49



R. Dworkin, ‘Response’ in S. Hershovitz, Exploring Law’s Empire: The Jurisprudence of Ronald Dworkin, (Oxford: Oxford University Press, 2006), 310. 50



See also D. Dyzenhaus, ‘Constitutionalism in an Old Key: Legality and Constituent Power’ (2012) 1 Global Constitutionalism 229 in which, from a Dworkinian perspective, Dyzenhaus provides a similar argument against discussion of constituent power. Dyzenhaus’ claim seems to be that legal theory is, by reason of its intellectual focus, committed to ignoring questions about the basis of the authority of constitutions.
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Such a division of labours may prove problematic. One of the great insights of the realists was that ideal content of the law, the best rules for a legislature or court to create, depend in part on the rules that currently govern conduct. The realists appreciated that law does not always work in a straight-forward way: a law designed to achieve one goal might have a different effect in practice. Knowledge of the ways law actually influences conduct should affect the decisions of law-makers. 51 A supporter of Dworkin’s ‘doctrinal’ concept of law might, perversely, end up advocating morally sub-optimal legal decisions. The ostensible object of the law would be ideal, perfectly tracking the demands of morality, but its real-world implications would fall short of what the law-maker could achieve, if she had shaped the law in light of the way her community had responded to similar rules in the past. The doctrinal and the sociological cannot be easily prised apart. (iii) The Non-Positivist Account May Allow For Legal Pluralism. The final reply to the non-positivists’ attack disputes the claim that pluralism rests on a moral mistake. It is certainly the case that conflict is sometimes, perhaps even ordinarily, undesirable, but there may be instances where the identification of disagreement does not require us to conclude that one of the parties in the dispute is mistaken. There are a number of reasons why, even if the non-pluralists’ broad approach to law is adopted, conflicts could still arise.52 In his exposition of the non-positivistic account of law, Letsas claims that law is governed by a single moral value: legality.53 His subsequent claim that this single moral value cannot generate contradictory demands then looks plausible. Surely, it might be thought, the demands of a single value cohere? But it is difficult to see what moral value is captured by ‘legality’. If ‘legality’ signifies the moral justification for state action, it is likely that it is an umbrella term, one that captures a great many 51



Singer, note 11 above, 501
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Jeremy Waldron makes a related point: J. Waldron, ‘Did Dworkin Ever Answer the Crits?’ in S. Hershovitz, Exploring Law’s Empire (Oxford: Oxford University Press, 2006). 53
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moral values. After all, there are a number of moral values that might be drawn on to show that state action is morally justified. The state should try to advance justice and fairness, friendship and parenthood, autonomy and respect, art and knowledge, and – doubtless – a host of other values, too. All of these moral values cohere, in that a person could coherently endorse all of them, but the further claim that their demands would, also, cohere in any given case seems much less plausible. For those who subscribe to value incommensurablity, the plurality of values behind legality is enough to show that morality will frequently fail to provide a unique answer to normative questions.54 Values are incommensurable when they cannot – or cannot sometimes – be placed on a common scale. It may then be true of two options that neither is better than the other, nor are they equally attractive. Sometimes, all that can be said is that one value requires us to act one way, whilst another value requires us to act in another way. Perhaps, for example, justice requires one outcome whilst fairness requires another. If we accept value incommensurablity, one of the tasks of state institutions is to pick between incommensurable options: it is better to make a choice than achieve neither value. Often, this falls to legislatures, whose representative nature may legitimate the selection. Sometimes, the task falls to other state bodies. Different constitutional bodies may make different choices, and reach different outcomes. This may lead to variation across the law – with some values given more weight than others in some areas – and variations across the state, with different regions making different choices. This differences do not mean that one body has made a mistake: all of the decisions may be correct, in that they will help achieve the values on which they rest, but they may sometimes be in tension because they prioritize different values. The incommensurablity of value might, sometimes, ground an argument for pluralism. The question of which legal institution has the final say about a dispute of law, or at what political level state sovereignty vests, is, in part, a question about the balancing of values. On the one hand, there is the value of autonomy: the value of 54



J. Raz, Morality of Freedom (Oxford: Clarendon Press, 1986), chapter 13. Dworkin is skeptical of value pluralism and so may dodge the challenge in the text: see R. Dworkin, ‘Moral Pluralism’ in R. Dworkin, Justice in Robes (Cambridge Mass: Harvard Press, 2006) and R. Dworkin, Justice for Hedgehogs (Cambridge Mass: Belknap Harvard, 2011), 118-120.
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being author of your own life.



This value normally requires the creation of



democratic structures through which a person can engage with, and share in, the collective decisions of her community.55 The bigger the democratic unit becomes, the more dilute the individual’s participation. There may come a point at which the sheer size of the democratic unit in itself restricts its democratic efficiency. On the other hand, there are a collection of values that can be advanced through coordination: through the enactment of rules that create the potential for people to act together in worthwhile ways. These values may push towards decisions being made at a higher level: the higher up these decisions are made, the greater the potential to co-ordinate a larger group of people. Often, these values pull in the same direction: autonomy and the values instantiated in cooperative activities can complement each other. Sometimes, there may be a choice to be made between democracy and co-ordination. A decision-making body at a higher level may be able to better achieve coordination, but at the price of reducing the engagement of individuals in the democratic process. One issue that needs to be addressed is the level at which decisions are made about the creation of democratic units and the allocation of powers to them – or, to put it another way, the boundaries of the state and the vesting of sovereignty. In a democratic state, the constitution creates and defines a set of democratic institutions. Within the state, the constitutional authority of these institutions depends on the empowerment of the constitution. Those democratic institutions outside of the state depend on the endorsement of their position by state institutions: their capacity to make decisions that are effective within the state depends on the agreement of that body. These international bodies are not part of the state, though they may be able to issue commands that the state accepts. It is the state that determines the competence of these bodies: the assertion of the entitlement to make this decision, and the capacity to make it, are essential parts of sovereignty. The question of the level at which the boundaries of democratic units should be determined may sometimes turn on a choice between incommensurable values. The values that are potentially achievable through co-ordination press for decisions at a higher level. The bigger the political unit, the more efficacious its co-ordinating 55
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capacity. The values that may be achieved through democracy, in contrast, may push for smaller units. A smaller democratic unit may create a more vibrant democratic forum. In the context of the European Union this dilemma is particularly apparent. Co-ordination would be better achieved at a European level, but democratic processes are far more vibrant at the level of the Member States. The question of who has the final say about the allocation of decisions may be touched by incommensurablity: there is no single right answer to the balancing of these values. Legal pluralism and constitutional pluralism may both be produced out of decisions over incommensurables. The institutions of the Member States may have prioritised democracy to coordination, whilst the institutions of the European Union may have prioritised coordination over authority. It need not be the case that either of these is mistaken: they are just different choices. Even if we accept the non-positivist claim that law is what moral values require it to be, there is still space for pluralism if value incommensurability is accepted. Morality, or the value of legality, cannot tell us which of these competing claims is the more important. CONCLUSION Legal realism and legal pluralism are complementary. They both require legal scholars to study the world as it is, and not just how we would like it to be. In this, they are both set against the non-positivist account of law, an account that ties law tightly to the moral considerations that ought to guide judges. Legal realism and legal pluralism provide, in themselves, arguments against the non-positivist account. These approaches to law expose important and interesting aspects of the legal world. The non-positivist account struggles to accommodate their insights, and risks obscuring the reality of the regulation of power within the community.



This is both a



descriptive challenge to non-positivism – it fails to illuminate the world as it is – but it is also grounds a moral challenge to non-positivism. It descriptive failures may, in turn, lead to a failure to appreciate problems in the legal system or a failure to appreciate the implications of changes to the law. At best, the non-positivist account is an argument for the creation of a parallel ‘sociological’ account of law that would allow us to restore the insights of realism and pluralism. But it is hard to see what would be gained by this division. 23
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