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A new beginning? The enforcement of social, economic and cultural rights under the African Charter on Human and Peoples' Rights PIERRE DE vas' Professor of Law, University of the Western Cape



INTRODUCTION The African Charter on Human and Peoples' Rights (the Charter)



IS



a



unique document. It has been subjected to much criticism for the vague language in which the various rights have been couched, the over-broad claw-back clauses, the inclusion of non~tradirional peoples' rights and for the weak, politically controlled mechanisms provided for its enforce-



ment, Yet, [ believe the Charter can be viewed as a new kind of international human rights treaty, a treaty that reqUires the development of a more nuanced and theoretically consistent understanding of the na(Ure and scope of the human rights obligations contained in ie At the heart of (his unique document is an endorsemem of the idea of the interdependence and indivisibility of the various kinds of rights, which are tradition-



ally classified into discrete groups and viewed as having their own character and enForcement potential. In this article I focus on one sllch group - social and economic rights - but in a way that rejects the tradi~ tiona I distinction between the various kinds of rights and embraces an understanding of the rights in the Charter as being truly interdependent and indivisiblp-. I argue that (he Charter is uniqup- amongst regional human rights instruments in that it makes no distinction between vari~ ous kinds of rights, and that the scope and content of these rights should thp-refore be interpreted in a way that makes sense for all the rights contained in the document. Although I therefore focus on social and economic rights, I do so with reference to all rights contained in the Charter.



*



IKornm (Law) LLB LLM (Sl(cli) LU. . t (Columbia) LLD (UWC). email jJdevos@uw('.dC lao I would like to Ihank my 2003 NRF sponsored research assisrants, Alfred liOlid dnd Carmel Jacubs. for [heir valuable research assisrallce, wililout which Ihis papcr would 1101 have bcell possible
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LAW. DEMOCRACY & DEVELOPMENT



2 THE AFRICAN CHARTER ON HUMAN AND PEOPLES' RIGHTS



2.1 Historical context The Assembly of Heads of Slale of the Organisation of African Unity (OAUl - the predecessor lo the African Union - finally adopted the Char·



ter in Nairobi, Kenya. in 198 J after a long and arduous process which began in 1961 when more than 200 lawyers. judges and academics.



galhered under the auspices of the International Commission of Jurists. first called for the establishment of an African human rights treaty. I BUl it took some concerted pressure from the UN' to get the Heads of State moving. as many of them viewed the proposed human rights treaty for



Africa with suspicion and suspected that it would constilute an attack on the sovereignty of their respective states.' By 1979 the work of the UN started paying off. when the Assembly of Heads of State of the OAU set up a working group chaired by Justice EK Wiredu of Ghana to make further



proposals for the establishment of an African human rights charter and African Charter on Iluman dnd Peoples' RighlS. adopted 27 June J 98 J, 0 A.U. Doc CAB/LE(;/67 Rcv 5 (cntercd into force 21 Oct 19H(ll. For a gCIK:ral overview of the history ot tile Afri(;an Charter see generally Chidi Anselm Odlnkalu "The Individual COlliplaillls Pr()[:edIJre of ttw African Commission orl Humall and Pcoples' Hights: A PreJinlillary Assessment" vol H (1998) Transna(ional Law and Contempormy Problems 159 161; NsongllflJd J lJdolllllana "Towards the AfriLdll COIH[ Oil I-hHnan and Peoples' Rights. [krter late than never" vol 3 (2000) Yali" Human R((/hfs and Developmen( Law journll115 Sk. H.ichard Gilllclllilil "The African Cllaner on Hlllliall and Peoples' Higtlls: A Legal Arldlysis" vol 22 (1981) Virginia journal of Inrerna(ional I.aw 667; and .I OlokaOnyango "HIJIII,UI Rights and Sustainable Development in COIHernporary Africa: A Ilew Dawn. or Relreating Ilorizons" vol6 (2000) Buf/alo Human Riqhts Law Review 39 At the ~:lId of the l' designed by colonial powers afTeued conceptions of inclUSIOn and exclusion. se{~ Matllllood MaJ11dani Cilizen (Jnd SU!Jjl:'CL Contemp()((Jry AJricu and the l.egacy (!f i.ate Colonj{j!15m (1 'No) 2H5 -2H6. 11 Ritd Jalali & Seymour M,min Upset "Racial and Ethruc (onniCLS: A Clob uf righls lradilionalJy viewed Cl~ Ili:JVing distinct cllnracrer and enforccmem potenliaL Although Ankurnah and others still make thiS distinction and altllCJllgl1 It IS Ilelpfu] 10 analys(~ rhe various rights in lhis tradilional Wdy, I do not elHiorse a strict distinction !J('twcr.:n rhe vdrious kinds of fights As Oloka-Onyanga poinTS uU(, striking onlissiuns fro III the Charter include llll' pr()hibi!lon agdillst IWllig sllbjcCled, wHhuut fre{~ consenr, ro medical or sCiell1itk experimentalion, prorecred in art 7 ot rIle I(CPR. The Charter also lacks morc elaborate gl1ararH~!eS agaiflsr arbarary detention SinlJlarly, althuugh the right 10 a fair trial is covered by an 7 (If rhe Charter. it does flot speak abour rrial in a/;.wmri(l. rhe issue ot legal aid or the right 10 an illlt!rprl'll'L Also omilted are cofllpt'nSdtiorl for the miscarriage of jllslice and protection agJinsl double Jeopardy. all of which are covered by art 14 of rIle ]Ccpg. Sec Oloka-()fIYimgd supra [lole J at 54. Art 6 An 8. Art 4. Se{~ Oloko-OJlyallgd .~uJlru note I at 54. UO Urnozurikc "The Present Slate of I'lumall Rights ill Afril:a" vol I (J986) Ca/abar l.aw Journal 62 HI lJrnozunkc pllints our rtrar rhese rigllts were included "as a compollelll for redressillg tile co]unial heritage typified by govcrrllfH'llls for and by rlie minority i1gi1illSrrhc JT\aJority". Sec lext dt Ulfllp 









Suggest Documents










A Human Rights Challenge: Advancing Economic, Social and Cultural Rights





Read more





 




A regional perspective: article 22 of the African Charter on Human and Peoples Rights





Read more





 




PROTOCOL TO THE AFRICAN CHARTER ON HUMAN AND PEOPLES' RIGHTS ON THE ESTABLISHMENTOF AN AFRICAN COURT ON HUMAN AND PEOPLES' RIGHTS





Read more





 




The African Charter on Human and Peoples' Rights: Problems and Prospects for Regional Action





Read more





 




REPORT ON THE RIGHTS OF LESBIAN, GAY, BISEXUAL AND TRANSGENDER PEOPLE IN THE REPUBLIC OF UGANDA UNDER THE AFRICAN CHARTER OF HUMAN AND PEOPLES RIGHTS





Read more





 




National Human Rights Institutions and Economic, Social, and Cultural Rights: Toward the Institutionalization and Developmentalization of Human Rights





Read more





 




The Human Rights Committee on Traditional Cultural Rights: the Case of the Arctic Indigenous Peoples





Read more





 




Seminar on Human Rights Issues: Right to Liberty; Equality; Rights of Women; Social, Economic & Cultural Rights





Read more





 




SECOND-CLASS RIGHTS YET AGAIN? ECONOMIC, SOCIAL AND CULTURAL RIGHTS IN THE REPORT OF THE NATIONAL HUMAN RIGHTS CONSULTATION





Read more





 




7 th Report on Economic and Social Rights, South African Human Rights Commission,





Read more





 




The Arab Charter on Human Rights





Read more





 




HONDURAS ECONOMIC, SOCIAL AND CULTURAL RIGHTS





Read more





 




INTERIM RULES OF PROCEDURE OF THE AFRICAN COMMISSION ON HUMAN AND PEOPLES RIGHTS





Read more





 




Enhancing Enforcement of Economic, Social and Cultural Rights Using Indicators: A Focus on the Right to Education in the ICESCR





Read more





 




Social Rights and Ethics Charter





Read more





 




A HUMAN RIGHTS CHARTER FOR THE PACIFIC





Read more





 




TWELFTH ANNUAL ACTIVITY REPORT OF THE AFRICAN COMMISSION ON HUMAN AND PEOPLES` RIGHTS





Read more





 




The Selective Enforcement of Human Rights?





Read more





 




PROMOTION AND PROTECTION OF HUMAN RIGHTS, CIVIL, POLITICAL, ECONOMIC, SOCIAL AND CULTURAL RIGHTS, INCLUDING THE RIGHT TO DEVELOPMENT





Read more





 




Human Rights and the Global Economic Crisis





Read more





 




PROMOTION AND PROTECTION OF ALL HUMAN RIGHTS, CIVIL, POLITICAL, ECONOMIC, SOCIAL AND CULTURAL RIGHTS, INCLUDING THE RIGHT TO DEVELOPMENT





Read more





 




PROMOTION AND PROTECTION OF ALL HUMAN RIGHTS, CIVIL, POLITICAL, ECONOMIC, SOCIAL AND CULTURAL RIGHTS, INCLUDING THE RIGHT TO DEVELOPMENT





Read more





 




The African Court on Human and Poples Rights





Read more





 




Cultural Heritage and Human Rights





Read more





 












×
Report "A new beginning? The enforcement of social, economic and cultural rights under the African Charter on Human and Peoples' Rights"





Your name




Email




Reason
-Select Reason-
Pornographic
Defamatory
Illegal/Unlawful
Spam
Other Terms Of Service Violation
File a copyright complaint





Description















Close
Save changes












Copyright © 2024 KIPDF.COM. All rights reserved.

About Us |
Privacy Policy |
Terms of Service |
Help |
Copyright |
Contact Us










×
Sign In






Email




Password







 Remember me

Forgot password?




Sign In




 Login with Google
 Login with Facebook














