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64.2 Agreement not to compete. Where a cor- 64.9 Commodity futures; Treasury bills. poration sells its assets, including goodwill, to an Commodity futures contracts on Treasury bills unrelated corporation, one of the conditions of the that are purchased as an investment rather than as sale being an agreement by the president of the a hedge or for sale to customers in the ordinary vendor corporation not to engage in similar busi- course of business are capital assets in the hands ness in a stipulated area for which he is paid a of the purchaser. Gain on the sale of such contracts money consideration, the amount so received by held for more than six months is long-term capital the president does not constitute a return of capital gain. Rev. Rul. 77-185 amplified §1.1221-1. but is ordinary income to him in the year of receipt. (Sec. 1221, ’86 Code.) Rev. Rul. 78-414, 1978-2 C.B. 213. O.D. 668 superseded. §§1.61–1, 1.1221–1. (Secs. 61, 1221; ’86 Code.) 64.10 Commodity futures transactions; Rev. Rul. 69-643, 1969-2 C.B. 10. investors; funds. Investors’ funds were traded in commodity futures and spot commodities through 64.3 Bonds held as condition of mortgage; brokers. The funds had no other activities, loss on sale. U.S. Treasury bonds, purchased and engaged in no hedging operations, and maintained held by taxpayer to meet F.H.A. loan require- no inventories for sale. Held, the commodity ments, were sold at a loss when a new mortgage futures and spot commodities were capital assets was secured and the requirements were elimi- and the gains and losses realized by the funds from nated. Held, the bonds were not capital assets and the sale thereof were capital gains and capital loss on their sale was an ordinary loss. (Sec. 1221, losses. (Sec. 117(a), ’39 Code; Sec. 1221, ’86 ’86 Code.) Code.) Herbert Enoch, 57 T.C. 781, Acq., 1974-1 C.B. Craig M. Smith, 33 T.C. 465, Acq., 1960-2 C.B. 1. 7. 64.4 Bonds to secure performance of con- 64.11 Condemnation award; sale to lessee. tract. Taxpayer bought U.S. bonds, deposited Taxpayer, who leased property to a lessee who them in escrow in lieu of a performance bond intended to demolish and replace the existing under the terms of a contract, and sold them at a building, obtained a restraining order to delay loss upon the contract’s completion. Held, the loss destruction, hoping to obtain a favorable award in was incident to the performance of a contract in the a pending city condemnation against part of the regular course of a business and was deductible as property. The lessee purchased the taxpayer’s a business expense. (Sec. 117(a), ’39 Code; Sec. rights to the condemnation award.Held, taxpayer 1221, ’86 Code.) received proceeds from the sale of a capital asset, Bagley and Sewell Co., 20 T.C. 983, Acq. in not income from the modification of a lease. (Sec. result, 1958–1 C.B. 3. 117(a), ’39 Code; Sec. 1221, ’86 Code.) Anton L. Trunk, 32 T.C. 1127, Acq., 1960-2 64.5 Bound volumes of the Congressional C.B. 7. Record. Bound volumes of the Congressional Record that a U.S. congress member accumulated 64.12 Contested claims; corporate liquidaduring tenure in office are not literary composi- tion. Pursuant to a plan of complete liquidation a tions, letters or memorandums, or similar property corporation distributed all its assets to its shareholders. Included in the distribution was the corwithin the meaning of section 1221(3). poration’s share of disputed claims pending §1.1221-1. (Sec. 1221, ’86 Code.) against the Bureau of Reclamation and the IndusRev. Rul. 75-342, 1975-2 C.B. 341. trial Indemnity Co. arising from a joint venture on 64.6 Class C stock; “Bank for Coopera- a construction project. Payment of the claims was tives”; farm credit. Class C stock of a Bank for made after the corporation was formally dissolved. Held, the corporation had made a liquidatCooperatives purchased quarterly by a farmers’ cooperative association as a condition of obtain- ing distribution to its shareholders in exchange for ing a loan from the Bank is a capital asset and its their stock and the claims were a capital asset. cost is not deductible as an interest expense. Income the shareholders received from the claims §§1.163-1, 1.1221-1. (Secs. 163, 1221; ’86 was a capital gain. (Sec. 1221, ’86 Code.) Shea Co., 53 T.C. 135, Acq., 1970-1 C.B. xvi. Code.) Mississippi Chemical Corp., 405 U.S. 298, Ct. 64.13 Corporation; homes purchased from D. 1951, 1972-1 C.B. 229. employees under relocation plan. Homes pur64.7 Commodity Credit Corporation guar- chased under a home-buying plan by a corporation antee agreements. The Federal income tax conse- to assist relocating employees in the sale of their quences are set forth for holders of the Commodity personal residences, when sold by the corporation, Credit Corporation’s (CCC) guaranty agreements are capital assets within the meaning of section covering time drafts for no more than one year 1221. §§1.61-1, 1.165-1, 1.1211-1, 1.1221-1, drawn on domestic and foreign irrevocable letters 301.7805-1. (Secs. 61, 165, 1211, 1221, 7805; ’86 of credit arising from accounts receivable for Code.) Rev. Rul. 82-204, 1982–2 C.B. 192. exported commodities, for which the CCC delivers its non-interest bearing notes to a custodian, 64.14 Covenant not to compete. Taxpayer sold and which are sold at a discount to the public a newspaper and assigned to the buyer a covenant through underwriters. §§1.61-1, 1.454-1, not to compete purchased from the former owner, 1.593-11, 1.851-2, 1.856-2, 1.895-1, 1.1221-1, as well as including covenants not to compete 1.1232-3A, 301.7701-13. (Secs. 61, 454, 593, between taxpayer and the buyer.Held, the former 851, 856, 895, 1221, 1232, 7701; ’86 Code.) owner’s covenant was a capital asset; the cash conRev. Rul. 74-440, 1974–2 C.B. 19. sideration was for assignment of that covenant and other property; and taxpayers’ covenant was non64.8 Commodity futures. Where taxpayer’s severable from goodwill, with none of the purCapital assets transactions in commodity futures were an inte- chase price allocable to taxpayers’ covenant. (Sec. gral part of its business designed to protect its (See also: Capital gains and losses) 1221, ’86 Code.) manufacturing operations against a price increase Arthur A. Ballantine, Jr., 46 T.C. 272, Acq., 64.1 Abstract plant. An abstract plant consist- in its principal raw material and to assure a ready 1966-2 C.B. 4. ing of the cards and records used in a title compa- supply for future manufacturing requirements. ny’s business and subject to obsolescence is not a such transactions resulted in ordinary income and 64.15 Covenant not to compete; sold with capital asset, and an ordinary loss is sustained on losses and not capital gains and losses. goodwill. An insurance agent entered into an



Capital assets 64.21 Farmers; Commodity Credit Corporation loans; wheat pledged as collateral. A cash method wheat farmer obtained a loan from the Commodity Credit Corporation pledging that year’s crop as collateral. The farmer elected under section 77 to include the loan proceeds in gross income. The next year the loan was repaid and the crop pledged as collateral was redeemed. Thirteen months later, the redeemed crop was sold at a price that exceeded the amount of the loan. The crop was not a capital asset, and the excess sale price for the crop over its basis, as adjusted under section 1016(a)(8), is includible in the farmer’s gross income as ordinary income. §§1.61-4, 1.77–1, 64.16 Credit information files. Taxpayer acquired the assets of three credit-reporting busi- 1.1016-5, 1.1221-1. (Secs. 61, 77, 1016, 1221; nesses, including their credit information files. ’86 Code.) Rev. Rul. 80-19, 1980-1 C.B. 185. The purchase contracts did not allocate a separate value to the files. Held, the information in the credit tiles was intangible property with an ascer- 64.22 Football league; territorial rights. The tainable cost basis separate from the goodwill and amount received by a professional football team going-concern value of the purchased businesses, for the relinquishment of its exclusive territorial and had a reasonably ascertainable useful life, and rights for the presentation of league football is therefore was subject to depreciation. (Sec. 167, treated as a capital gain to the extent of the amount received. §1.1221–1. (Sec. 1221, ’86 Code.) ’86 Code.) Rev. Rul. 71-583, 1971-2 C.B. 312. Computing & Software, Inc., 64 T.C. 223, Acq., 1976-2 C.B. 1. 64.23 Foreign currency; reconverted into 64.17 Customer and subscription lists; loca- U.S. dollars. The reconversion of a foreign countion contracts; insurance expirations; etc.Cus- try’s currency into U.S. dollars after a visit to that tomer and subscription lists, location contracts, country by a U.S. citizen, not a dealer in foreign insurance expirations, etc., are generally in the currency or engaged in a trade or business in that nature of goodwill or otherwise have indetermin- country, is not a like kind exchange under section 1031(a). The foreign currency is a capital asset and able useful lives and are not subject to deprecigain or loss realized on the reconversion is a ation. However, in unusual circumstances, a any depreciation deduction is allowable where the capital gain or loss. I.T. 3810 superseded. asset or a portion thereof does not possess the char- §§1.1031(a)-1, 1.1221-1. (Secs. 1031, 1221; ’86 acteristics of goodwill, is susceptible of valuation, Code.) Rev. Rul. 74-7, 1974-1 C.B. 198. and is of use in the taxpayer’s trade or business for a limited period of time. Rev. Ruls. 65–175 and 64.24 Going business sold. The sale of a going 65-180 modified. §1.167(a)-3. (Sec. 167, ’86 business operated as a sole proprietorship constiCode.) tutes the sale of the individual assets comprising Rev. Rul. 74-456, 1974-2 C.B. 65. the business and may not be treated as the sale of a single asset. Whether ordinary gain or loss 64.18 Distributorship agreement. The sale of results, rather than capital gain or loss, depends on all of a taxpayer’s rights and interest in a distribu- the classification of the particular asset sold. torship agreement with a foreign manufacturer §39.117(a)-1. (Sec. l17(a), ’39 Code; Sec. 1221, constitutes the sale of a capital asset and gain real- ’86 Code.) ized is taxable as a long-term capital gain. Such Rev. Rul. 55-79, 1955-1 C.B. 370. sale qualifies as a casual sale of personality on the installment basis, where less than 30 percent of the 64.25 Goodwill; delinquent accounts sold by sale price is received- in the year of sale. collection agency. Taxpayer operated a collection §§39.44-1, 39.117(a)-1. (Secs. 44, l17(a), ’39 agency whose principal activity was the collection Code; Secs. 453, 1221, ’86 Code.) of delinquent accounts for others on a contingent Rev. Rul. 55-374, 1955-1 C.B. 370. fee basis. Such accounts were usually submitted to the agency unsolicited because of its past experi64.19 Engineering and manufacturing know- ence and reputation. Held, the accounts were a how sold with non-exclusive license. An inven- single intangible mass asset in the nature of goodtor who developed and applied for patents on com- will and the gain on its sale was a long-term capital ponents of a high-speed typer entered into an gain. (Sec. 1221, ’86 Code.) agreement with a company under which the comF. W. Drybrough, 45 T.C. 424, Acq., 1966-2 pany was provided a complete set of drawings of C.B. 4. the typer and granted a non-exclusive license to manufacture, use, and sell the typer in exchange 64.26 Goodwill; general insurance agency. for royalty payments. The inventor continued to Records and expiration data possessed by a partmanufacture and sell typers and granted licenses nership operating a general insurance agency were to others without the drawings. Held, amounts valuable assets in the nature of goodwill, even received from the company were solely for the though the agency had no right to use the expiratechnical know-how furnished by the drawings, tion data to contact policyholders. Proceeds from all substantial rights of ownership in the know- sale of the agency arc capital gains, except for how were conveyed, and the amounts received amounts representing compensation for services were capital gains. (Sec. 1235, ’86 Code.) rendered by the partners after the sale, even though Francis H. Shepard, Jr., 57 T.C. 600, Nonacq., the sales price was based on a percentage of future 1975–1 C.B. 3. net premiums. (Sec. 1221, ’86 Code.) Roy W. Johnson, 53 T.C. 414, Acq., 1971-2 64.20 Engineering and manufacturing know- C.B. 3. how sold with patent. Taxpayer sold patents together with the engineering and manufacturing 64.27 Goodwill; insurance expirations. An information pertinent to the production of the pat- insurance solicitor, employed under a contract ented products. Held, the payments received were entitling him to half the commissions on new not for services rendered or to be rendered but insurance he wrote while it remained in effect and were proceeds from the sale of a long-term capital all the expirations from such insurance, sold the asset. (Sec. 117(j), ’39 Code; Sec. 1231, ’86 expirations to his employer. The Service treated the proceeds as ordinary income representing Code.) future commissions. Held, the expirations were Heil Co., 38 T.C. 989, Acq., 1963-1 C.B. 4.



agreement with an insurance company to terminate his agency and sell his business. The contract provided for a lump sum payment in consideration for all his rights to company business which he had solicited or written, including expiration records, goodwill, and a covenant not to compete. Held, the covenant not to compete was incidental to and nonseverable from the goodwill; therefore, amounts received were taxable as capital gain. (Sec. 1221, ’86 Code.) Edward A. Kenney, 37 T.C. 1161, Acq., 1965-2 C.B. 5.



capital assets in the nature of goodwill and the proceeds represented capital gains. (Sec. 1221, ’86 Code.) George J. Aitken, 35 T.C. 227, Acq., 1965-2 C.B. 4. 64.28 Goodwill; professional practice; partial transfer. A partial transfer of goodwill maybe made by a professional man upon admission of partners to his practice. However, transactions purporting to make a partial transfer of goodwill will be carefully scrutinized to assure that goodwill in fact exists and that the consideration allocated to goodwill actually represents payment therefor. Rev. Ruls. 57-480, 60–301, and 64-235 modified. §§1.61–6, 1.1221–1. (Secs. 61, 1221; ’86 Code.) Rev. Rul. 70-45, 1970-1 C.B. 17. 64.29 Goodwill; professional practice sold. Where the business of a professional manor firm, or any other business, which is dependent solely upon the professional skill or other characteristics of the owner, is sold without a valid assignment of the rights to exclusive use of the firm name, no portion of the sales price maybe treated as the proceeds from the sale of goodwill. Clarified by Rev. Rul. 60-301; modified by Rev. Ruls. 64–235, and 70-45. (Sec. 61, ’86 Code.) Rev. Rul. 57-480, 1957-2 C.B. 47. 64.30 Goodwill; professional practice sold. The Commissioner will follow the F.G. Masquelette decision in similar cases only to the extent it recognizes that transferable goodwill may exist in connection with a sale of a business, the success of which is not dependent solely upon the personal qualifications of the owner, even though there is no assignment of an exclusive use of the firm name. However, where the business is dependent solely upon the owner’s characteristics or professional skill, the sale price does not include recognizable goodwill even though there is an assignment of the right to exclusive use of the firm name. Rev. Rul. 57-480 clarified. Modified by Rev. Ruls. 64-235 and 70-45. §1.61-6. (Secs. 61, 1221; ’86 Code.) Rev. Rul. 60-301, 1960-2 C.B. 15. 64.31 Goodwill; professional practice sold. Consideration received in the sale of a professional practice constitutes goodwill depending upon the facts of the particular case and not upon whether the business is dependent solely upon the personal characteristics of the owner. No portion of such consideration will be treated as goodwill where the owner merely admits new partners and doesn’t sell his entire practice. Rev. Ruls. 57-480 and 60-301 modified; Rev. Rul. 62–114 superseded. Modified by Rev. Rul. 70-45. §§1.61-6, 1.1221-1. (Secs. 61, 1221; ’86 Code.) Rev. Rul. 64-235, 1964-2 C.B. 18. 64.32 Goodwill v. covenant not to compete. An orthodontist who maintained little personal relationship with the patients, sold one of his clinics under an agreement including a covenant not to compete, not part of the bargained-for consideration, and allocated part of the selling price to tangible assets and part to goodwill. Held, salable goodwill existed in the business and the taxpayer correctly allocated the payments received. (Sec. 1221, ’86 Code.) Merle P. Brooks, 36 T.C. 1128, Acq., 1962-2 C.B. 4. 64.33 Holding period; common stock withdrawn from profit-sharing plan. The holding period of common stock withdrawn by a taxpayer from a contributory profit-sharing plan qualified under section 401(a) begins on the date following the date the plan trustee delivered the stock to the transfer agent with instructions to reissue the stock in the taxpayer’s name. §§1.401–1, 1.402(a)–1, 1.1223-1. (Secs. 401, 402, 1223; ’86 Code.) Rev. Rul. 82-75, 1982-1 C.B. 116.



Capital assets 64.34 Holding period; determination. When a capital asset is acquired on the last day of any calendar month, regardless of whether the month has 31 days, it must not be disposed of until on or after the first day of the seventh succeeding month of the calendar in order to have been “held for more than 6 months.” Applicable to dispositions of property after April 10, 1966. §§1.1222-1, 1.1223-1, 1.1231-1, 301.7805-1. (Secs. 1222, 1223, 1231, 7805; ’86 Code.) Rev. Rul. 66-7, 1966–1 C.B. 188. 64.35 Holding period; determination; U.S. Treasury Notes and Bonds. In determining the holding period for purposes of characterizing gain or loss as long-term or short-term, the acquisition date of U.S. Treasury Notes and Bonds sold at auction on the basis of yield is the date of Secretary of the Treasury, through news releases, gives notification of acceptance to successful bidders. The acquisition date of U.S. Treasury Notes sold through an offering on a subscription basis at a specified yield is the date the subscription is submitted. §§1.1222–1, 1.1223–1. (Secs. 1222, 1223; ’86 Code.) Rev. Rul. 78-5, 1978–1 C.B. 263. 64.36 Holding period; gift in contemplation of death. Where a capital asset is acquired by valid gift, the holding period of the donee commences on the date of the gift even though the donor dies subsequent to making such gift and the asset is required to be included in his taxable estate as a gift made in contemplation of death, provided that none of the provisions of section 1223 are applicable to the acquisition. §§1.1014-1, 1.1222-1, 1.1223-1. (Secs. 1014, 1222, 1223; ’86 Code.) Re V. Rul. 59-86, 1959-1 C.B. 209. 64.37 Holding period; livestock held for breeding. The holding periods for cattle and other livestock specified in section 1231(b)(3)(A) and (B), purchased on March 1, 1973, to be used as breeding stock by a decedent who died on May 1, 1973, and sold July 2, 1973, by the decedent’s estate which continued the decedent’s farming business, are not affected by the provisions of section 1223(11). The cattle and other livestock fail to qualify as property used in the trade or business under section 1231 or as capital assets under section 1221 and the gain recognized from the sale by the estate is ordinary income. §§1.1223–1, 1.1231-2. (Secs. 1223, 1231; ’86 Code.) Rev. Rul. 75-361, 1975-2 C.B. 344. 64.38 Holding period; purchased property. The holding period of real property which is the subject of an unconditional contract of sale begins on the day following that on which title passes, or on the day following that on which delivery of possession is made and the burdens and privileges of ownership are assumed by the purchaser, whichever comes first. A delivery of possession under a mere option is without significance until a contract of sale comes into being through the exercise of the option, so that the holding period of the seller cannot end prior to that date. §§39.117(a)–1, 39.117(h)-1, 39.117(j)-1. (Secs. 117(a), 117(h), 117(j), ’39 Code; Secs. 1221, 1223, 1231, ’86 Code.) Rev. Rul. 54-607, 1954–2 C.B. 177. 64.39 Insurance expirations; goodwill; fire and casualty. The portion of the total sales price of a fire and casualty insurance agency business which is properly allocable to the sale of the insurance “expirations” is to be treated as proceeds from the sale of an asset in the nature of goodwill. No part of the purchase price maybe recovered by the vendee through depreciation or amortization. A covenant not to compete which is included in the agreement primarily to assure the vendee the beneficial enjoyment of the goodwill which he has acquired will be regarded as nonseverable from the goodwill. Whether any part of the proceeds



from the sale of the “expirations” may be allocable to a covenant not to compete for which a separate price was itemized in the agreement will depend upon all the facts and circumstances of each case. (Secs. 61, 1221; ’86 Code.) Rev. Rul. 65–180, 1965-2 C.B. 279. 64.40 Insurance expirations purchased from insolvent company. The consideration paid to an insolvent insurance company going out of business by a casualty insurance company for all its accident and health policies in force is not deductible as a commission expense nor may the cost be depreciated. Modified by Rev. Rul. 74-456 to remove the implication that the insurance expirations are, as a matter of law, indistinguishable from goodwill possessing no determinable useful life. §§1.162–1, 1.167(a)–3, 1.263(a)–1. (Secs. 162, 167, 263; ’86 Code.) Rev. Rul. 65-175, 1965-2 C.B. 41. 64.41 Investment securities; collateral for margin account; dealers insecurities. The transfer by a dealer in securities of investment se curitics from an investment account into its margin account as collateral, the dealer at all times retaining title to and control over such securities is not a taxable transaction and does not adversely affect the status of the securities as investment securities. §§1.1221-1, 1.1236-1. (Secs. 1221, 1236; ’86 Code.) Rev. Rul. 73-403, 1973–2 C.B. 308. 64.42 Leasehold interest; percentage of receipts. A settlement agreement, terminating a prior agreement providing for monthly payments from the taxpayer-operator to the owner of a cardroom that was found to be an assignment of the owner’s license to operate and caused the suspension of the license, called for the taxpayer to receive a lump sum payment plus a percentage of gross receipts for a term of years, Held, the prior agreement constituted a lease, not an employment contract, and its termination was a sale or exchange of property the proceeds from which were taxable as capital gains. (Secs. 61, 1245; ’86 Code.) Howard G. Kingsbury, 65 T.C. 1068, Acq., 1976-2 C.B. 2. 64.43 Leasehold interest in real property. Amounts received by a lessee for the surrender of certain leasehold interests in real properties are taxable as proceeds from the sale of capital assets, but amounts received for the relinquishment of simple contract rights constitute ordinary income. Clarified by Rev. Rul. 72-85, §§39.22(a)-1, 39.117(a)-1. (Secs. 22(a), 117(a), ’39 Code; Secs. 61, 1221, ’86 Code.) Rev. Rul. 56–531, 1956–2 C.B. 983; Isadore Golonsky, 16 T.C. 1450, McCue Bros. & Drum mond, Inc., 19 T.C. 667, Louis W. Ray, 18 T.C. 438; Acqs. 1956-2 C.B. 6, 7, 8. 64.44 Leasehold interest in real property; person other than dealer. Treatment of lessee’s gain or loss upon the sale of a leasehold of land, including improvements, used in the trade or business of the lessee, who is not a dealer in leases, is outlined. Rev. Rul. 56–531 clarified; Rev. Rul. 60-4 superseded. §§1.167(a)-3, 1.1221-1, 1.1231-1, 1.1245-1, 1.1250-1. (Secs. 167, 1221, 1231, 1245, 1250; ’86 Code.) Rev. Rul. 72-85, 1972-1 C.B. 234. 64.45 Life tenant’s interest in trust; sale to remainderman. The life tenant’s sale of the entire interest in a testamentary trust to the remainderman is a sale of a capital asset. The Beulah Eaton McAllister decision followed. §§1.1001-1, 1.1014-5, 1.1222-1. (Secs. 1001, 1014, 1222; ’86 Code.) Rev. Rul. 72-243, 1972-1 C.B. 233. 64.46 Liquidation of estate; retail store inventory; auction and bulk sales. The auction and



bulk sales of furs by the executors of the estate of a retail fur dealer, after the retail store had been disposed of, were consistent with the executors’ duty to liquidate, and the gains were capital gains. (Sec. 117(a), ’39 Code; Sec. 1221, ’86 Code.) Jacques Ferber, 22 T.C. 261, Acq., 1954-2 C.B. 4. 64.47 Literary works. Taxpayer, not engaged in the trade or business of writing, wrote and had published a manuscript of a literary composition. Held, expenses for secretarial help, etc., must be capitalized and the total of such expenses is the taxpayer’s basis of the property. Income in excess of such basis must be reported as ordinary income. The amount paid the publisher as an inducement to publish the manuscript in book form must also be capitalized and allocated among the total number of copies published in the first edition. §§1.212-1, 1.263(a)-1, 1.1001-1, 1.1011-1, 1.1012-1, 1.1221-1. (Secs. 212, 263, 1001, 1011, 1012, 1221; ’86 Code.) Rev. Rul. 68-194, 1968-1 C.B. 87. 64.48 Loan accounts. A savings and loan association sold loan accounts at a discount resulting in a loss. Held, the loans were notes receivable acquired for services rendered in the taxpayers course of business and the loss was an ordinary, not a capital loss. (Sec. 1221, ’86 Code.) United Associates, Inc., 39 T.C. 999, Acq., 1965-1 C.B. 5. 64.49 Milk bases; Puget Sound, Washington. In determining the “six months holding period” under section 1222(3), the holding period of assigned and purchased “Class 1” milk bases in the Puget Sound, Washington, milk marketing area begins on the day following the date of acquisition. §1.1223–1. (Sec. 1223, ’86 Code.) Rev. Rul. 72-384, 1972-2 C.B. 479. 64.50 Milk bases; Puget Sound, Washington. The holding period of a Class 1 milk base in the Puget Sound, Washington, milk marketing area, that was first assigned to the taxpayer by the market administrator under the Agricultural Marketing Agreement Act of 1937, as amended, is not affected by the 1965 amendment to the Act. §1.1223-1. (Sec. 1223, ’86 Code.) Rev. Rul. 73-429, 1973–2 C.B. 305. 64.51 Milk bases; Puget Sound, Washington. The Service will follow the Van DeSteeg decision, which held that the Class I milk bases issued under the Puget Sound Order authorized by Title 1 of the Food and Agriculture Act of 1965 and purchased by taxpayers were depreciable resets having determinable useful lives, but only with respect to those milk base plans issued in that milk marketing area prior to modification of the Puget Sound Class I milk base plan on July 1, 1971, pursuant to the Agricultural Act of 1970. Rev. Rul. 70-644 revoked. §§1.167(a)–1, 1.1221–1. (Secs. 167, 1221; ’86 Code.) Rev. Rul. 75-466, 1975-2 C.B. 74. 64.52 Milk bases and pool quotas; State of California. A producer’s holding period of a Class 1 milk production base and milk pool quota in the State of California established under the Gonsalves Milk Pooling Act (sections 62700 through 62731 of the California Agricultural Code of 1967) begins on the day following the date the original Class 1 milk base was acquired by the producer under the California Agricultural Code of 1933. The termination by a distributor of a contract for the purchase of a producer’s milk at Class 1 prices does not create a deductible loss to the producer since under the act he retains his right to sell milk at Class 1 prices to other distributors in the pool area. §1.1223–1. (Sec. 1223, ’86 Code.) Rev. Rul. 73-416, 1973-2 C.B. 304. 64.53 Mineral property; lump sum payment; royalty interest retained. The lump sum payment received for a 65 percent interest in the minerals in



Capital assets place is not subject to a depletion allowance under section 611. The payment is for the sale of a capital asset defined in section 1221 and entitled to capital gain treatment. §§1.611–1, 1.1221–1. (Secs. 611, 1221; ’86 Code.) Rev. Rul. 82-221, 1982-2 C.B. 113. 64.54 Mortgages; Government insured; sale by bank. Gains or losses resulting from continuing and substantial sales by a bank of F.H.A. and V.A. insured mortgages, for the purpose of obtaining additional funds with which to cover increasing demands for loans, are considered ordinary gains or losses rather than gains or losses from the sales of capital assets. §§1.582–1, 1.1221–1. (Secs. 582, 1221; ’86 Code.) Rev. Rul. 60-346, 1960-2 C.B. 217. 64.55 Note sold to subsidiary by parent. A parent corporation sold to its subsidiary, with which it filed a consolidated return, a note which it received in payment for real property used in its business. Gain on the sale of the property qualifies for capital gains treatment which the parent reported on the installment basis. The profit on the collections on the note by the subsidiary is gain from the sale of a capital asset, the same as in the hands of the parent. Since the parent had elected to report such gain on the installment basis, the subsidiary is required to continue reporting such gain on the same basis. §1.1502–31A. (Secs. 453, 1231, 1502; ’86 Code.) Rev. Rul. 56-186, 1956-1 C.B. 441. 64.56 Oil and gas in place; leasehold interest. The sale by a lessee of his entire leasehold interest (or an undivided portion thereof) in oil and gas in place is a sale of “real property” used in the trade or business within the meaning of section 1221 and, therefore, his interest is not a “capital asset” as defined therein. Where such lease has been held for more than six months and is then sold or exchanged, it qualifies as a “real property used in the trade or business” as defined in section 1231 and is subject to the treatment provided by that section. Income from such sale may be reported on the installment basis under section 453. I.T. 3693 superseded. §§1.453–1, 1.1221–1, 1.1231–1. (Secs. 453, 1221, 1231; ’86 Code.) Rev. Rul. 68-226, 1968–1 C.B. 362. 64.57 Oil and gas in place; royalty interest. If a royalty interest in oil and gas in place is used by the owner in his trade or business, it is not a capital asset but will be subject to the provisions of section 1231 if held for more than six months; if the royalty is held for investment, gain or loss on its sale is a capital gain or loss; and if the royalty is held for sale in the ordinary course of business, gain or loss on its sale is ordinary gain or loss. Rev. Rul. 55–526 superseded. §§1.1221-1, 1.1222-1, 1.1231-1. (Secs. 1221, 1222, 1231; ’86 Code.) Rev. Rul. 73-428, 1973-2 C.B. 303. 64.58 “On sale” liquor license; California. The amount paid by a taxpayer as consideration for the assignment of a license to engage in the “on sale” liquor business in California is a capital investment that must be carried on his books as a capital asset until such time as the license is again transferred or terminated. A deduction for depreciation or obsolescence is not allowable. I.T. 3873 superseded. §§1.263(a)–1, 1.1221–1. (Secs. 263, 1221 ’86 Code.) Rev. Rul. 70-248, 1970-1 C.B. 172. 64.59 Partnership interest. The sale of part of a partner’s interest in a partnership constitutes the sale of a capital asset except with respect to unrealized receivables and inventory items which have appreciated substantially in value. §§1.705–1, 1.741-1, 1.751-1. (Secs. 705, 741, 751; ’86 Code.) Rev. Rul. 59-109, 1959-1 C.B. 168.



64.60 Partnership interest; deceased partner. Where the surviving partner of a two-man partnership purchases the deceased partner’s interest from his estate, the partnership terminates at the time the sale is consummated, and the surviving partner is deemed to have acquired by purchase the assets attributable to the decedent’s interest in the partnership. The holding period for the assets so purchased by the surviving partner does not include the period such assets were held in the partnership. §§1.708-1, 1.735-1. (Secs. 708, 735; ’86 Code.) Rev. Rul. 67-65, 1967–1 C.B. 168. 64.61 Partnership interest; management contract; insurance company. The sale of an interest in a partnership, organized for the purpose of conducting the business of managing and operating an insurance company, constitutes the sale of a capital asset. Any amount received by the partners in consideration of the relinquishment or cancellation of rights under their management contract, or attributable to the value of renewal commissions on policies outstanding at the time of the sale is taxable as ordinary income. §§1.61–1, 1.741-1, 1.751-1. (Secs. 61, 741, 751; ’86 Code.) Rev. Rul. 58-394, 1958-2 C.B. 374. 64.62 Partnership interest; transfer to charity. A transferor by way of a charitable contribution of an interest in a partnership appurtenant to which is a right to share in unrealized partnership income reflected in partnership installment obligations, realizes ordinary income to the extent of the difference between the basis of the installment obligations receivable appertaining to his partnership interest and their fair market value at the time of the transfer. To the extent that the transaction constitutes a charitable contribution of that portion of the partnership interest which is exclusive of the unrealized receivables and is regarded as a capital asset, no gain or loss is recognized. §§1.61-1, 1.170-1, 1.453-1, 1.741-1, 1.751-1. (Secs. 61, 170, 453, 741, 751; ’86 Code.) Rev. Rul. 60-352, 1960-2 C.B. 208. 64.63 Power to terminate life estate. A trust grantor’s exercise of the reserved power to terminate the intervening life estate of the grantor’s surviving spouse for payments to be made by the remainderman after the grantor’s death is not the sale of a capital asset within the meaning of section 1221. §§1.61–2, 1.691(a)-2, 1.1221-1. (Secs. 61, 691, 1221; ’86 Code.) Rev. Rul. 75-549, 1975-2 C.B. 341. 64.64 Property for development or sale; intended use; “primarily” defined. Section 1221 denies capital gains treatment to profits which result from the sale of property held by the taxpayer primarily for sale to customers in the ordinary course of his trade or business. The term “primarily” as used in this section means of first importance or principally. §1.1221–1. (Sec. 1221, ’86 Code.) Malat, 383 U.S. 569, Ct. D. 1906, 1966-1 C.B. 184. 64.65 Property for development or sale; intended use; “primarily” defined. On remand from the Eighth Circuit Court of Appeals for a reinterpretation of the word “primarily” as used in section 1221, the court determined which properties sold by the taxpayer were held primarily or principally for sale to customers in the ordinary course of business. (Sec. 1221, ’86 Code.) Municipal Bond Corp., 46 T.C. 219, Acq., 1969–2 C.B. XXV. 64.66 Real estate; acquired through fore closure. Real estate acquired by a bank, mortgage finance company, or an insurance company in foreclosure, or by deed in lieu of foreclosure, that was not held for the production of rental income but was advertised and sold as soon as possible, was held primarily for sale in the ordinary course



of trade or business and results in ordinary gain or loss even though improvements were made to unimproved properties. Rev. Rul. 57–468 superseded. §1.1221–1 (Sec. 117, ’39 Code; Sec. 1221, ’86 Code.) Rev. Rul. 74–159, 1974–1 C.B. 232; Girard Trust Corn Exchange Bank, 22 T.C. 1343, Acq., 1955-2 C.B. 6. 64.67 Real estate; corporation formed to buy and sell single tract. A small business corporation that was formed to acquire a tract of land for investment purposes and carried on no other activities sold the land at a gain. Held, the corporation’s lack of business activity was not a bar to its subchapter S election and, since the tract would have been a capital asset in the hands of the shareholders, the gain was a capital gain. (Secs. 1221, 1371, 1372, 1375; ’86 Code.) William B. Howell, 57 T.C. 546, Acq., 1974-1 C.B. 2. 64.68 Real estate; joint venture. Taxpayer purchased a hospital and transferred title to a joint venture which explored various plans for the property’s use but implemented none before selling the property. Held, the property was not held primarily for sale to customers in the joint venture’s ordinary course of business and gain from its sale was taxable as capital gain. (Sec. 1221, ’86 Code.) George W. Mitchell, 47 T.C. 120, Acq., 1967-1 C.B. 2. 64.69 Real estate; unsubdivided portion of land. A taxpayer who sells the unsubdivided part of a tract of land, a part of which has been subdivided into lots for sale, is not in the business of selling real estate as to the unsubdivided part and the sale thereof constitutes the sale of a capital asset. In determining the purchase price, all payments assumed by the purchaser relating to the purchase should be included. §1.1221–1. (Secs. 1012, 1221; ’86 Code.) Rev. Rul. 57-565, 1957-2 C.B. 546. 64.70 Real estate; voluntary conveyance of property to mortgagee. The voluntary conveyance to a mortgagee of real property held for investment by an individual taxpayer who was not personally liable on the mortgage and whose adjusted basis exceeds the amount of the mortgage indebtedness is a sale under section 1222 and the loss sustained is a capital loss subject to the limitations of section 1211. §§1.1211–1, 1.1221–1, 1.1222-1. (Secs. 1211, 1221, 1222; ’86 Code.) Rev. Rul. 78-164, 1978-1 C.B. 264. 64.71 Relinquishment of contract rights; reimbursement. The amount a taxpayer received for early termination of a heating service suppli er’s contract and to cover the costs of converting from a central to an individual heating system was not from the sale of a capital asset and is includable in taxpayer’s gross income as ordinary income. §§1.61-1, 1.1221-1. (Secs. 61, 1221; ’86 Code.) Rev. Rul. 75-527, 1975-2 C.B. 30. 64.72 Restrictive covenant; real estate deed. Amounts received for the release of a restrictive covenant in a deed to land are proceeds from the sale of a capital asset. §1.1221–1. (Sec. 1221, ’86 Code.) Rev. Rul. 70-203, 1970-1 C.B. 171. 64.73 Right to exclusive purchase; cancellation of contract. Taxpayer sold machinery under a contract providing for its exclusive use to manufacture goods for sale to taxpayer for a fixed price and time. Prior to the expiration of the time, taxpayer relinquished exclusive right to the machinery’s output in exchange for stock in the purchaser. Held, taxpayer sold property in the form of the right to the machinery’s output and the receipt of stock resulted in capital gain. (Sec. 117(a), ’39 Code; Sec. 1221, ’86 Code.) Henrietta B. Goff, 20 T.C. 561, Nonacq., 1954-1 C.B. 8.



Capital assets 64.74 Right to use corporate name. The right to use a corporate name under California law is an intangible capital asset of indefinite life, and gain from its sale is capital gain. Where part of the price was payable immediately and the balance on demand, the seller has the right to the total price when the sale was made, and the transaction is not an installment sale. (Secs. 453, 1221; ’86 Code.) Rev. Rul. 55-694, 1955-2 C.B. 299. 64.75 Right to use individual’s name. The “sale” by an individual of the exclusive and perpetual right to use and exploit his name, signature, and portrait in connection with the manufacture, sale, and advertising of merchandise is not a sale of property which is a capital asset and any income realized therefrom is taxable to the individual as ordinary income. The holding of Rev. Rul. 55–694, 1955–2 C.B. 299, relating to the sale of the use of a corporate name, is limited to the circumstances presented therein. §1.1221–1. (Sec. 1221, ’86 Code.) Rev. Rul. 65–261, 1965–2 C.B. 281. 64.76 Securities purchased to guarantee contract or gain inventory. Stocks, bonds or other securities, sold within a short period of their purchase, do not constitute capital assets if purchased to guarantee contract performance or to obtain inventory goods. Gain or loss resulting from such sales is either reflected in the cost of goods acquired or reported as ordinary gain or loss. §§1.61-1, 1.1221-1. (Sec. 117, ’39 Code; Secs. 61, 1221, ’86 Code.) Rev. Rul. 58-40, 1958–1 C.B. 275; Charles A. Clark, 19 T.C. 48, Acq., 1958–1 C.B 4; Western Wine and Liquor Co., 18 T.C. 1090, Acq., 1958-1 C.B. 6. 64.77 Specialty stock allocated to investment account. Specialty stock allocated to a so-called investment account by a registered specialist on a national securities exchange may, under certain circumstances, constitute a capital asset. Whether a particular stock allocated to an investment account is a capital asset will depend upon the particular facts of each case. §§1.1221–1, 1.1236–1. (Secs. 1221, 1236; ’86 Code.) Rev. Rul. 71-30, 1971-1 C.B. 226. 64.78 Stock; bank’s investment in credit bureau. A bank that purchased stock in a credit information bureau of which it was a member had a substantial investment motive for the purchase, in addition to business motives, and therefore gain on the sale of the stock more than a year later was long-term capital gain, not ordinary income under the Corn Products doctrine. (Secs. 111, 1221; ’86 Code.) Continental Illinois National Bank and Trust Co. of Chicago, 69 T.C. 357, Acq., 1978-2 C.B. 1.



in accordance with an order of the Securities and Exchange Commission to dispose of its interest therein, is treated as the sale of a capital asset. I.T. 3654 superseded. §1.1221-1. (Sec. 1221, ’86 Code.) Rev. Rul. 71-253, 1971-1 C.B. 228. 64.82 Stock; sold to a group of underwriters. A syndicate, organized to acquire, hold, and eventually sell at a profit 51 percent of the common stock of a stock and mutual life insurance company, obtained an option from another syndicate, composed of some of the same members, to buy the stock. It exercised the option and, more than six months later, sold some of the stock to a group of underwriters who, in turn, sold it in a public offering. The syndicate was then liquidated. Held, the stock was not property held for sale to customers of either the syndicate or its members in the course of their own trades or businesses; it was held as an investment, and sale by the syndicate on behalf of its members was the sale of a capital asset. (Sec. 1221, ’86 Code.) Francis C. Currie, 53 T.C. 185, Acq., 1970-1 C.B. XV. 64.83 Stock; sold to enable transfer of ship to foreign registry. If a corporation sells Class B stock to another corporation to qualify the purchaser as a related corporation under the “tradeout-and-build” program of the U.S. Maritime Administration, thus permitting it to transfer an American ship to a foreign registry, the proceeds from the sale which exceed the stock’s nominal redemption price are ordinary income since, in substance, they are derived from the transfer of a privilege or right which is not a capital asset, §§1.61-1, 1.1221-1. (Secs. 61, 1221; ’86 Code.) Rev. Rul. 61-18, 1961-1 C.B. 5. 64.84 Stories purchased from motion picture studio. A motion picture producer and his partnership purchased a motion picture story from a studio at about the time agreements under which he was to have produced the story for the studio were terminated. Held, the purchase was an arm’s length transaction entitling taxpayer to capital gain treatment on his share of the gain on the sale of the story, and not a bargain purchase forming part of the consideration for terminating the production agreements. (Sec. 117(a), ’39 Code; Sec. 1221, ’86 Code.) Nat Holt, 35 T.C. 588, Acq., 1961-2 C.B. 4



64.85 Transportation facilities; owner’s right to use; government seizure. The Motor Claims Commission in 1952 granted a taxpayer an award, representing a fair rental value, plus interest, for the temporary government seizure of his transportation facilities. Held, the taxpayer’s right to freely use his transportation facilities was not a capital asset and the compensation award consti64.79 Stock; divorce settlement. Pursuant to a tuted rental income. §§39.22(a)-1, 39.117(a)–1, divorce decree incorporating a property settle- 39.117(j)-1. (Secs. 22(a), 117(a), 117(j), ’39 ment, the taxpayer received, in addition to $100 a Code; Secs. 61, 1221, 1231, ’86 Code.) week, $125,000 payable $10,000 a year over 12 Gillete Motor Transport, Inc., 364 U.S. 130, Ct. 1/2 years and her husband received the couple’s D. 1853, 1960-2 C.B. 466. jointly owned stock in which the taxpayer’s interest was $120,000. Held, the $10,000 payment was 64.86 Tree stumps; land held as investment. neither alimony nor a property settlement but rep- Income from the sale of tree stumps by a timberresented proceeds from the sale of her interest in land owner who is not in the business of buying or selling timber is taxable as a capital gain where the the stock. (Sec. 1221, ’86 Code.) land was acquired in a cutover state as a real estate Edith M. Gerlach, 55 T.C. 156, Acq., 1971-1 investment and the stumps were sold in one lot. C.B. 2. (Sec. 1221, ’86 Code.) 64.80 Stock; holding company. Revenue RulRev. Rul. 57-9, 1957-1 C.B. 265. ings that rely upon or apply the “Corn Products doctrine” are suspended pending the U.S. 64.87 Upland cotton acreage allotment. An Supreme Court’s decision in Arkansas Best and upland cotton acreage allotment is an intangible property right which qualifies as a capital asset, if Subsidiaries v. Cammissioner. held by a taxpayer who is not a dealer in such allotNotice 87–68, 1987–2 C.B. 378. ments. Therefore, gains or losses from the separate 64.81 Stock; public utility holding company; sale of such allotments will be treated as gains or sale by order of S.E.C. New stock of a corpora- losses from the sale of capital assets. §1.1221-1. tion acquired by a public utility holding company (Sec. 1221, ’86 Code.) in exchange for old stock of the same corporation, Rev. Rul. 66-58, 1966-1 C.B. 186.



64.88 Valuation of assets. The methods and factors to be used in valuing closely-held corporate stocks for estate and gift tax purposes are provided. Modified to remove the rule that the value of intangible assets may be measured by the amount by which the appraised value of the tangible assets exceeds the net book value of such assets. These provisions are equally applicable to valuations for income and other tax purposes; they apply to the determination of the fair market value of business interests of any type, including partnerships and proprietorships, and of intangible assets. The formula approach may be used for determing the fair market value of intangible assets of a business only if there is no better basis available. A.R.M.’s 34 and 68, O.D. 937, Rev. Rul. 54–77, and Rev. Rul. 65–192 superseded. Amplified by Rev. Ruls. 80-213 and 83-120. §§1.167(a)-3, 1.1001-1. (Secs. 167, 1001; ’86 Code.) Rev. Rul. 59–60, 1959–1 C.B. 237; Rev. Rul. 65–193, 1965-2 C.B. 370; Rev. Rul. 68–609, 1968-2 C.B. 327. 64.89 Valuation of restricted securities. Guidelines are set forth for the valuation, for Federal tax purposes, of securities that cannot be immediately resold because they are restricted from resale pursuant to Federal securities laws. Rev. Rul. 59–60 amplified. §1.170A-1. (Secs. 170, 2031, 2032, 2512; ’86 Code.) Rev. Rul. 77-287, 1977-2 C.B. 319. 64.90 Valuation of “stapled,” “paired,” or “back-to-back” stock. Factors are set forth that should be considered, in addition to those in Rev. Rul. 59–60, in valuing the stock of a subsidiary corporation that is distributed to the shareholders of the former parent and that can be sold only with the stock of the distributing corporation. Rev. Rul. 59-60 amplified. §1.301-1. (Sec. 301, ’86 Code.) Rev. Rul. 80-213, 1980-2 C.B. 101. 64.91 Water andwater rights; lumpsum payments. Taxpayers received lump sum payments under agreements conveying the rights to all water underlying their lands for 25 years, renewable for an additional 20 years. Although the taxpayers retained the right to receive up to 100 barrels a day and the right to any water remaining at the end of the lease period, the purchaser could extract, and intended to extract, all the water, Held, the taxpayers did not retain an economic interest, the agreements resulted in sales rather than leases, and the lump sum payments are taxable as capital gains rather than ordinary income. (Sec. 1221, ’86 Code.) Don C. Day, 54 T.C. 1417, Acq., 1970-2 C.B. xix. 64.92 Worthless corporate stock held by corporate officer. A predominant business motive for the purchaseof stock, purchased with both substantial business and investment motives, cannot preclude the stock from capital gain or loss treatment on the sale or exchange of the stock. Rev. Rul. 75-13 revoked. §§1.165-1, 1.1221-1, 301.7805-1. (Secs. 165, 1221, 7805; ’86 Code.) Rev. Rul. 78-94, 1978-1 C.B. 58.
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